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JURISDICTION
This appeal arises from the decision of the Utah State
Tax Commission in consolidated appeal Nos. 95-06 04 and 980043.

This Court has jurisdiction pursuant to Utah Code

Ann. § 59-1-610 (2001) and Utah Code Ann. § 78-2-2(3)(ii)
(2001).
ISSUE PRESENTED FOR REVIEW
Was the decision of the Utah State Tax Commission, that
Atlas Steel does not fall under SIC Codes 2000-3999,
factually supported by substantial evidence under Utah Code
Ann. § 59-1-610(1)(a) or legally valid?
STANDARD OF REVIEW
The standard of review to be applied by appellate
courts when reviewing formal adjudicative proceedings
commenced before the Utah State Tax Commission is codified
in Utah Code Ann. § 59-1-610 (Supp. 1993) stating:
(1) When reviewing formal adjudicative proceedings
commenced before the commission, the Court of
Appeals or Supreme Court shall:
(a) grant the commission deference
concerning its written findings of fact,
applying a substantial evidence standard
on review;
(b) grant the commission no deference
concerning its conclusions of law,
applying a correction of error standard,
unless there is an explicit grant of
discretion contained in a statute at

1

issue before the appellate court.
(2) This section supercedes Section 63-46b-16
pertaining to judicial review of formal
adjudicative proceedings.
Respondent believes the findings of the Tax Commission
are factual, but deference should be given to the Tax
Commission even if the Court finds it is a conclusion of
law.

There is an explicit grant of discretion given to the

Tax Commission in Utah Code Ann. § 59-12-104(15)(1991)
directing the Commission to define "establishment."
DETERMINATIVE PROVISIONS
Full text of statutes, administrative rules and SIC
Code excerpts are contained in Addendum A.
Utah Const. Art. XIII, § 11(3) (a)
Utah Code Ann. § 59-1-610
Utah Code Ann. § 59-12-104(15) (1992)
Utah Code Ann. § 59-12-104(16) (1995)
Utah Code Ann. § 59-12-104(17) (1997)
Utah Admin. R. R865-19S-85
Utah R. App. P. 24(a)(9)
1987 Standard Industrial Classification Manual of the
Federal Executive Office of the President, Office of
Management and Budget:
Division D, Manufacturing §§ 3313, 3399

Division F, Wholesale Trade § 5015, 5093
Webster's II New Riverside University Dictionary 1988.
STATEMENT OF THE CASE
This is an appeal from the Findings of Fact,
Conclusions of Law, and Final Decision ("Final Decision") of
the Utah State Tax Commission affirming an Auditing Division
assessment against Atlas Steel for sales tax on machinery
and equipment purchases during the audit period.
32.)

(R. at 9-

A copy of the Final Decision is attached as Addendum

B.
Atlas Steel appealed the assessment of an Auditing
Division audit concluding that certain machinery and
equipment purchases were subject to sales tax.
13 8)

(R. at 60-

A formal hearing on the matter was held before the

Utah State Tax Commission on November 8 and 9, 1999, and the
Commission rendered its decision, affirming the assessment,
on September 12, 2 000.

(R. at 9.)

Although the issue of

sales tax for fuels was decided below, it is not on appeal.
Atlas Steel's Petition for Reconsideration was denied on May
15, 2001.

(R. at 2.) Atlas Steel timely appealed the

decision to this Court on June 8, 2001.

3

(R. at 355.)

STATEMENT OF FACTS
1.

Atlas Steel was audited by the Auditing Division

of the Utah State Tax Commission on two occasions, first for
the period April 1, 1991 through March 31, 1994, (R. at 6084) and again for the period April 1, 1994 through December
31, 1996 (R. at 85-138).

These audits comprise Appeal Nos.

95-0604 and 98-0043 respectively.

(R. at 10.) The

separately filed appeals were consolidated by order of the
Administrative Law Judge ("ALJ") on April 13, 1997.

(R. at

252.)
2.

Atlas Steel is a Utah Corporation engaged in the

recycling and salvage business, and was classified by the
Utah Department of Employment Security ("DES") in SIC Codes
5015 and 5093, based on the activities at Atlas Steel's
individual locations.
3.

(R. at 10.)

Counsel for both parties, the ALJ, and the four

Commissioners serving at that date toured the facility,
physically observing the industrial location on March 26,
1999.x

(R. at 248-49.)

1

At the time of the tour, all four sitting
commissioners visited the facility. However, of the
Commission members signing the Final Decision, only
Commissioner Pam Hendrickson, and ALJ Blaine Davis were
present for the tour, because of subsequent turnover in Tax
4

4.

Atlas Steel cuts, shreds, crushes, dismantles and

chops automobiles and other scrap metals and materials into
smaller more useable pieces for recycling.

Those smaller

pieces are sorted into different types of materials, with
the unusable parts being discarded.

The pieces of ferrous

metals are used by steel mills and other manufacturers.
at 10-11.)

(R.

The Tax Commission received testimony that Atlas

Steel's processes were akin to taking scrap in, and sending
scrap out.
5.

(Tr. at 149-226.)

Many recyclers and automobile salvage yards are

not capable of turning the used automobiles and scrap metal
into pieces of a size and quality that can be used by steel
mini-mills and other steel manufacturers.
6.

(R. at 11.)

Atlas Steel uses a complex and technologically

sophisticated process of shredding, crushing, pulverizing,
and sorting to separate ferrous metals, from other metals
and nonmetal materials (which must meet strict
specifications from buyers).

Atlas Steel also supplies non-

ferrous metals to processors for conversion to usable
metals.
7.

(R. at 11.)
During the audit period, Atlas Steel, purchased

Commission membership.
5

equipment and machinery for its sorting operations, some of
which required lengthy installation.
pay sales tax on these purchases.

Atlas Steel did not

The Auditing Division's

audits concluded that this was in error.
8.

(R. at 12.)

Petitioner advertises in the Salt Lake City US

West Direct Yellow Pages as both a recycler and a scrap
metal processor and recycler.
9.

(R. at 143.)

The Legislature amended the definition of

"manufacturing facility" in 1997 to specifically include
businesses such as Atlas Steel, however, it did not change
the definition retroactively.

(R. at 13-16; Tr. at 138-

148.)
SUMMARY OF ARGUMENTS
I.

Utah Code Ann. § 59-12-104(15) (1992) allows a

sales tax exemption to manufacturers for certain machinery
and equipment.

To qualify for this sales tax exemption,

Atlas Steel must meet the statutory definition of
"manufacturing facility," under which Atlas Steel's primary
business activity must fit within SIC Codes 2000-3999.

Tax

exemptions must be strictly construed against the taxpayer
establishing a burden of proof for Atlas Steel it has not
met.

6

II.

The Tax Commission correctly determined, as a

factual matter, that Atlas Steel's primary business activity
does not fall within the required provisions of the SIC
Codes.

Because of this factual determination, Atlas Steel

does not meet the legal definition of manufacturing facility
and is disqualified from the exemption.

The Tax

Commission's Final Decision is supported by substantial
evidence in the record or should be given deference due to
an explicit statutory grant of discretion, and therefore,
should be affirmed by this Court.
ARGUMENT
I.

Atlas Steel's Qualification for Exemption Under Utah
Code Ann. § 59-12-104(1992) Hinges On Its Primary
Activity Under the 1987 SIC Codes, and Neither
Factually, Nor Legally, Does Atlas Steel Qualify.
A.

THE TAX COMMISSION PROPERLY APPLIED UTAH CODE ANN.
§ 59-12-104(15) (1992) .

When considering a claim for exemption, the statute
"should be strictly construed, and one who so claims has the
burden of showing his entitlement to the exemption."

Parson

Asphalt Prod., Inc. v. Utah State Tax Comm'n, 617 P.2d 397,
398 (Utah 1980); See also, Nucor Corp. v. State Tax Comm'n,
832 P.2d 1244, 1297 (Utah 1992).

As such, Atlas Steel has

the burden of proving that it is entitled to the exemption.

7

It has not met that burden.
In Parson, this Court explained:
Even though taxing statutes should be generally
construed favorable to the taxpayer and strictly
against the taxing authority, the reverse is true
of exemptions. Statutes which provide for
exemptions should be strictly construed, and one
who so claims has the burden of showing his
entitlement to the exemption.
Parson, 617 P.2d at 398.
Utah Code Ann. § 59-12-104 (1992), which defined the
manufacturer's exemption during most of the audit period,
provided:
The following sales and uses are exempt from the
taxes imposed by this chapter:
(15) sales or leases of machinery and equipment
purchased or leased by a manufacturer for use in
new 02; expanding operations . . .
in any
manufacturing facility in Utah. Manufacturing
facility means an establishment described in SIC
Codes 2000 to 3999 of the 1987 Standard Industrial
Classifications Manual, of the federal Executive
Office of the President, Office of Management and
Budget. For purposes of this subsection, the
commission shall by rule, define xnew or expanding
operations7 and 'establishment' . . .
The relevant provisions of the statute remained in place
when the Legislature revised the manufacturer's exemption,
effective July 1, 1995.

Additionally, under Utah Admin. R.

R865-19S-85, the Tax Commission has defined manufacturer to
mean "a person who functions within the activities included

8

in SIC Codes 2000-3999 of the 1987 Standard Industrial
Classification Manual, of the federal Executive Office of
the President, Office of Management and Budget."
The body of the 1987 SIC Codes has been incorporated by
reference into the exemption's statutory language and its
language functions as part of the statute.

Bonneville Int'1

Corp. v. Utah State Tax Comm'n, 858 P.2d 1045, 1048 & n.4
(1993).

The 1987 SIC codes reject the use of multiple codes

for classification of an entity, requiring that " [e]ach
operating establishment is assigned an industry code on the
basis of its primary activity, which is determined by the
principal product or group of products produced or
distributed, or services rendered."

Executive Office of the

President, Office of Management and Budget, Standard
Industrial Classification Manual 15 (1987) .2 The SIC code
likewise states that "some manufacturing-type activities"
may be performed by other kinds of establishments.

Id. at

68.
These provisions clearly show that SIC classifications
must reflect the "primary activity" of the business, or as
the Commission interpreted the "primary activity" provision,

hereinafter referred to as "SIC Manual."
9

the code that "most accurately describes the establishment
in question."

(R. at 25.)

The Commission made its findings

based on Atlas Steel's primary activity for which the term
u

best described" was used.

Atlas Steel mis-characterizes

and argues that the Commission somehow went beyond the
statute in its conclusion.

It did not.

Whether a

particular SIC code applies to an establishment is a factual
determination made by taking into account all of the
activities of the establishment, and weighing them to
identify the primary activity, or single code
classification, which best describes the establishment.
The Tax Commission knew, and clearly explained that it
understood, the statutory language and obligation to apply
facts in this case to that statute.

In its Final Decision,

the Tax Commission framed the issue as determining

xx

. . .

whether the facilities of Petitioner operate within one of
those SIC Codes [2000 to 3999]."

(R. at 24.)

Then the

Commission explains how it applied the SIC Code to determine

Atlas Steel's "primary activity."
By incorporating the Standard Industrial
Classification ("SIC") system into the
manufacturing exemption, the legislature
established a xxbright-line" test, based on an
extensive preexisting classification system,
rather than relying on broad definitions. That
10

system recognized that certain "establishments"
could conceivably conduct more than one type of
activity or could be described by more than one
code. It nevertheless rejected the option of
using multiple codes, providing instead that
"Telach operating establishment is assigned an
industry code on the basis of its primary
activity, which is determine by its principal
product or group of products produced or
distributed, or services rendered." SIC Manual,
p.15; see also p.11. The SIC Code also recognized
that usome manufacturing-type activities" may be
performed by other kinds of establishments. (SIC
Code Manual, p. 68). Thus, we believe our
obligation is to determine which SIC code most
accurately describes the establishment in
question. If the code that best describes the
establishment is contained in SIC Codes 2000 to
3999 of the 1987 Manual, the establishment
qualifies. If the code that best describes the
establishment is outside of that range, the
establishment does not qualify. (Emphasis added.)
(R. at 24, 25.)
B.

DETERMINATION OF ATLAS STEEL AS AN ESTABLISHMENT
IN SIC CODE §5093 CLASSIFICATION IS A FACTUAL
DETERMINATION BASED ON SUBSTANTIAL EVIDENCE UNDER
UTAH CODE ANN. § 59-1-610(1)(a), AND IF NOT,
DEFERENCE SHOULD STILL BE GIVEN TO THE TAX
COMMISSION, THROUGH AN EXPLICIT GRANT OF
DISCRETION.

Because the SIC codes call for determination of an
establishment's "primary activity," this determination, is a
factual determination.

Atlas Steel contends that

determination of its SIC Code classification is a question
of law under Utah Code Ann. § 59-1-610(1) (b) (2001), subject
to review under a correction of error standard.

11

(Brief of

Appellant, at 1.)

However, this assertion disregards the

correct nature of the SIC Code classification.

The

determination cannot be made by merely interpreting the law,
but requires consideration and analysis of an
establishment's business and activities.

The factual

determination includes determining which of an
establishment's multiple activities is the "primary
activity" under the SIC manual.
The discretion to make this factual determination is
vested in the Utah State Tax Commission by way of Utah
Const. Art. XIII, § 11(3) (a), which gives the Commission
"authority to administer and supervise the tax laws of the
State."

A Tax Commission finding of fact is treated with

deference, and should be upheld if supported by substantial
evidence.

Utah Code Ann. § 59-1-610(1) (a) (2001).

In

Harken Southwest Corp. v. Board of Oil, Gas and Mining, 920
P.2d 1176, 1180 (Utah 1996), this Court wrote:
Substantial evidence is uxthat quantum and quality
of evidence that is adequate to convince a
reasonable mind to support a conclusion.'" This
standard "does not require or specify a quantity
of evidence but requires only xsuch relevant
evidence as a reasonably mind might accept as
adequate to support a conclusion.'" (Citations
omitted.)

12

The "substantial evidence" test requires review of the
whole record, including evidence that both supports the
agency's factual findings and evidence that fairly detracts
from the weight of the evidence.

Id. at 68.

This does not

mean that the Commission need grant equal weight to all the
evidence.

Ouestar Pipeline Company v. Utah State Tax

Comm'n, 850 P.2d 1174 (Utah 1993).

In the past, this Court

noted that the "substantial evidence" test "requires us to
uphold an agency's factual findings if such findings are
supported by substantial evidence."

Zissi v. State Tax

Commission of Utah, 842 P.2d 848 (Utah 1992) .
As such, the evidence before the Commission does lead a
reasonable mind to conclude that Atlas Steel's primary
activity is not included in SIC Codes 2000-3999.

In light

of Atlas Steel's burden to overcome strict construction
against allowing the exemption, the decision of the
Commission should be upheld under the statutorily prescribed
standard of review.
Utah R. App. P. 24(a)(9) states, "A party challenging a
fact finding must first marshal all record evidence that
supports the challenged finding."

Atlas Steel has failed to

marshal the factual evidence challenging its position.

13

Substantial evidence is "more than a mere 'scintilla' of
evidence . . . though 'something less than the weight of the
evidence.'" (Citations omitted.)

Grace Drilling v. Board of

Review, 776 P.2d 63 (Utah Ct. App. 1989).
The burden of proof lies with the party appealing the
administrative order.

Jd. at 852.

The challenging party

must "marshal all of the evidence supporting findings and
show that despite the supporting facts and in light of the
conflicting contradictory evidence, the findings are not
supported by substantial evidence."
P.2d at 68.

Grace Drilling, 776

The Court of Appeals has held that:

Successful challenges to findings of fact thus
must demonstrate to appellate courts first how the
trial court found the facts from the evidence and
second why such findings contradict the weight of
the evidence.
Oneida/SLC v. Oneida Cold Storage and Warehouse, Inc., 872
P.2d 1051, 1053 (Utah Ct. App. 1994).
SIC Code 5093 covers "[e]stablishments primarily
engaged in assembling, breaking up, sorting, and wholesale
distribution of scrap and waste materials."

This industry

includes auto wreckers engaged in dismantling automobiles
for scrap.

However, those engaged in dismantling cars for

the purpose of selling secondhand parts are classified in

14

Industry 50153."

SIC Manual at 301.

The manual goes on to

list several examples of establishments properly classified
under Industry Number 5093, including automotive wrecking
for scrap - wholesale, iron and steel scrap - wholesale,
metal waste and scrap - wholesale, and nonferrous metals
scrap - wholesale.

Ld.

The record reflects that the

Department of Employment Security ("DES") classified Atlas
under SIC Code 5093.

(R. at 10, ^3)

Atlas Steel suggests

in its brief that the Commission did no more than blindly
adopt the determination of DES.
12.)

(Brief of Appellant, at

However, this assertion disregards other evidence

presented at the hearing, which demonstrates that the
Commission's determination is supported by substantial
evidence, summarized next.
Atlas Steel held itself out to the public as both a
recycler and a scrap metal processor and recycler in the
Salt Lake City edition of the US West Direct Yellow Pages.
(R. at 13, Hl6.)

Atlas Steel's Yellow Pages ad mentions

nothing about manufacturing, but instead talking about scrap

3

This brief does not discuss Code 5015 in detail since
activities of Atlas Steel extend beyond motor vehicles, and
since the Tax Commission narrowed its findings that the
establishment fits Code 5093. (R. at 26)
15

metal processing and recycling, which are properly
classified under SIC Code 5093.

Atlas Steel holds a

Crusher license and a Dismantleds license.

(R. at 58-59.)

How the establishment holds itself out to the public, as
well as how it is licensed with the state, are significant
evidence of its primary business activities.
Atlas Steel's alleged expert, Thomas Groll,
acknowledged on cross-examination that substantial
similarities existed between Atlas Steel's activities and
the description contained in SIC Code 5093.
103.)

(Tr. at 101-

Atlas Steel's Craig Feldman admitted that there was

no on-site furnace, no smelting, nor any heat treatment to
induce any chemical change in materials.

(Tr. at 63.)

Feldman also admitted that many materials that did not meet
customer specifications were further broken down and sold
again.

(Tr. at 65.) Additionally, the invoices and purchase

orders submitted as evidence by Atlas Steel refer to their
product as scrap, not any manufactured commodity.
33-35.)

(R. at

All this is consistent with the Commission's

conclusion that Atlas Steel, was properly classified under
SIC Code 5093, taking in scrap and other metals, breaking
them down, and selling filtered and sorted scrap wholesale

16

to its customers.
Additionally, Atlas Steel presented evidence that
included indications of proper classification under SIC Code
5093, including pictures of tin bales, or scrap retrieved
from landfills, individuals cleaning out their garages to
bring scrap to the facility, car bodies purchased from auto
wreckers, and scrap from the 1-15 project.

(Tr. at 17-20.)

These materials Atlas Steel acquires for their activities
are consistent with classification under SIC Code 5093.

The

testimony of the Auditing Division's witnesses, who had seen
Atlas Steel's activities through the audit process, was that
Atlas Steel merely took in these different scrap materials
sorted them, and sold them at wholesale to their customers.
(Tr. at 149-213.)

In addition, the Commissioners, and ALJ

Blaine Davis personally visited Atlas Steel's facilities to
see the process for themselves4.

(R. at 248-49.)

Webster's II New Riverside University Dictionary 725
(1988) defines "manufacture" as: ul.a. To make or process (a
raw material) into a finished product, esp. by a large-scale

4

Although all commissioners, and the ALJ toured the
facility on Marcy 26, 1999, of the original group only the
ALJ and Commissioner Hendricksen remained in their positions
when the Final Decision was issued.
17

industrial operation, b. To make or process (a product),
esp. with industrial machines."

Atlas Steel's entire

operation appears to be the reverse of this definition.
They take already finished products, dismantling, shredding,
chopping, and sorting them into "smaller, more useable
pieces for recycling."

(R. at 10.)

After gleaning reusable

raw materials, they are shipped and sold by Atlas Steel
acting as a vendor to manufacturers who do incorporate them
into "processed final products."

(R. at 12.)

In spite of whether Atlas Steel's witnesses tried to
present its operations in only one light, there was
significant testimony and observation that Atlas Steel's
primary activity falls under SIC Code 5093.

The Tax

Commission was not bound to accept as conclusive and
indisputable the testimony of Atlas Steel's witnesses in the
hearing, but as the trier of fact, the Tax Commission was
entitled to give the testimony the weight it felt
appropriate.

Indeed, the only so-called expert testimony

presented on Atlas Steel's behalf came from Thomas Groll,
who wasn't certified as an .expert by the Commission, and who
acknowledged he wasn't an expert in chemistry, nor in
manufacturing, except to the extent that it relates to scrap

18

going to the steel industry.

(Tr. at 98.)

His testimony,

to the extent is it relevant, is merely as a fact witness.
Substantial evidence supports the Tax Commission's SIC code
determinations, and as such, the findings should be
affirmed.
C.

ALTERNATIVELY, EVEN IF THE TAX COMMISSIONS FINAL
DECISION CONCLUSIONS OF LAW UNDER UTAH CODE ANN §
59-1-610, THEY ARE ENTITLED TO DEFERENCE.

Under the standard of review from Utah Code Ann. § 591-610, even if this Court rules in favor of Atlas Steel that
the findings and conclusions of the Tax Commission on SIC
Code classification are conclusions of law, the Court should
give deference to the Tax Commission.

Utah Code Ann. § 59-

12-104(15) (b) states, "for purposes of this subsection, the
commission shall by rule define

x

new or expanding

operations' and xestablishment.'"
Utah Code Ann. § 59-12-104(15)(a) defining
"manufacturing facility" mandates that that term "means an
establishment described in SIC Codes 2000-3999 . . . ."
Since the statute itself equates "manufacturing facility"
and "establishment," applying the definition of
"establishment" to Atlas Steel is what the Tax Commission
has done in its Final Decision in this case.
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Regardless of

whether the determination of Atlas Steel qualifying under
Code 5093 is a finding of fact, or a conclusion of law, this
Court should defer and affirm the Tax Commission's Final
Decision.
II.

The Record Provides Substantial Evidence That the
"Primary Activity" of Atlas Steel Does Not Fall Within
SIC Codes 2000-3999.
Review of the record demonstrates that substantial

evidence supports the determinations made by the Utah State
Tax Commission.

Atlas Steel suggests in its brief that the

Tax Commission ignored substantial uncontroverted evidence
determining a proper classification under the SIC Codes.
(Brief of Appellant, at 26-27.)

Such an assertion

completely ignores the evidence presented by the Auditing
Division in support of its assessment, as well as the
testimony presented by all of the witnesses looking at the
totality of the substance presented. (See Respondent's brief
at 13-14 for a discussion on Atlas Steel's burden to marshal
the evidence.)
A.

ATLAS STEEL7S EVIDENCE IN SUPPORT OF SIC CODES
3 313 AND 3399 DOES NOT PRECLUDE A DETERMINATION
THAT ITS PRIMARY ACTIVITY FALLS IN ANOTHER
CLASSIFICATION.

Atlas Steel proposes two SIC code classifications by
which it would qualify for the manufacturer's exemption,
20

Industry 3313 and Industry 3399.

SIC Code 3313 covers

"Electrometallurgical Products, Except Steel.
Establishments primarily engaged in manufacturing ferro and
nonferrous metal additive alloys by electrometallurgical or
metallothermic processes, including high percentage
ferroalloys and high percentage nonferrous additive alloys.
Establishments primarily engaged in manufacturing
electrometallurgical steel are classified in Industry 3312."
SIC Manual at 174.
SIC Code 3399 covers "Primary Metal Products, Not
Elsewhere Classified.

Establishments primarily engaged in

manufacturing primary metal products, not elsewhere
classified, such as nonferrous nails, brads, and spikes, and
metal powder, flakes, and paste."

SIC Manual at 181.

Much of Atlas Steel's brief focuses on the evidence
presented in favor of it's proposed classification of SIC
Codes 3313 and 3399.

As Atlas Steel points out in its

brief, the Commission freely acknowledged that there was
evidence that tends to support Atlas Steel's conclusion.
(Brief of Appellant, at 19..)

However, the Commission's

determination did not lack substantial evidence to support
it.
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As to SIC Code 3313, the manual describes processes
involving electrometallurgy.

Electrometallurgy uses

electricity or heat to purify metals or metallic compounds
to metals,.

(R. at 25.)

The Tax Commission did not create

this definition arbitrarily.

Webster's II New Riverside

Dictionary 422 (1988) defines electrometallurgy as, "Use of
electricity for purifying metals or reducing metallic
compounds to metals."

Electrolytic plating to refine copper

through ionic transfer is an example.

The evidence

presented showed that Atlas Steel's business sorts and
crushes metal and scrap for re-sale, but Craig Feldman
acknowledged there were no facilities to use heat to cause
chemical changes in the material.

(Tr. at 63.)

Although vehicles and other finished products are
crushed, chopped, and sorted into smaller parts, the metals
coming into the shredder, then the sorters, leave without
changing their molecular structure.

What comes in as

copper, chrome, iron, steel, etc., leaves as the same metal,
though smaller.

The copper and other metals are stripped of

coatings, and separated from plastics and non-metal
substances, but the metals do not change physical state or
their level of purification until after they are sold and
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shipped to Atlas Steel's customers.

Absent this type of

electrometallurgical activity, Atlas Steel clearly did not
qualify under SIC Code 3313.
SIC Code 3399 requires similarity to products "such as
nonferrous nails, brads, and spikes, and metal powder,
flakes, and paste."

The evidence showed that Atlas Steel

manufactures no such similar thing, but instead carefully
sorts scrap metal using highly technological processes.
Because nothing Atlas Steel sells is comparable under this
code, the Commission was correct to reject this designation.
Atlas Steel infers several erroneous conclusions
regarding application and interpretation of the SIC Code by
the Tax Commission:
•

•

•

•

Qualification under Code 3399 "requires"
similarity to products listed (Brief of Appellant
at 14). Error: The list is only exemplary, due to
the phrase, "such as." The final decision never
intimates that this section requires similarity to
the items listed.
The phrase "such as" in SIC Code 3300 was defined
by the Tax Commission as exclusive (Brief of
Appellant at 14-15). Error: The Commission never
said the list excluded all.
Legislative intent is evidenced by the language in
the SIC Code (Brief of Appellant at 16-17.)
Error: An administrative agency does not set
legislative intent. Rather, the legislative body
creates its own intent.
The Tax Commission should not have referenced
Division F, "Wholesale Trade," in classifying
ATLAS Steel since the description suggests hand
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sorting, and shredding, crushing, and pulverizing
are totally foreign to that division. (Brief of
Appellant at 17) Error: At best, the Division F
description is convoluted to support this
argument. Additionally, Atlas Steel ignores the
incongruencies of its operation within Division D,
"Manufacturing," which describes "transforming
materials and substances into new products."
Atlas Steel is far from "fitting perfectly" within
the Manufacturing Division.
Although Atlas Steel did present evidence that its
business touched upon these manufacturing classifications,
this was not sufficient to place them within the definition
of manufacturer under the code.

Even if the Tax Commission

gave little weight to some of Atlas Steel's other
activities, the Tax Commission is required to determine the
"primary activity" under the SIC Manual.

Substantial

evidence indicates that the Commission did properly
determine that Atlas Steel's "primary activity" was outside
of SIC Codes 2000-3999.
B.

LEGISLATIVE ACTIONS SUPPORT THE COMMISSION'S
CONCLUSION THAT ATLAS STEEL WAS NOT ENTITLED TO A
MANUFACTURER'S EXEMPTION FROM SALES TAX.

In 1997, the Legislature specifically changed the
definition of "manufacturing facility" for purposes of the
manufacturer's exemption.

Utah Code Ann. § 59-12-102 (2001)

now provides:
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(15) For purposes of Subsection 59-12-104(14),
"manufacturing facility" means:
(a) an establishment described in SIC Codes 2000
to 3999 of the 1987 Standard Industrial
Classification Manual of the federal Executive
Office of the President, Office of Management and
Budget; or
(b) a scrap recycler if:
(i) from a fixed location, the scrap recycler
utilizes machinery or equipment to process one or
more of the following materials for use in new
products:
(A) iron;
(B) steel;
(C) nonferrous metal;
(D) paper;
(E) glass;
(F) plastic;
(G) textile; or
(H) rubber; and
(ii) the new products under Subsection 15(b)(i)
would otherwise be made with nonrecycled
materials.
The proponent of the legislation, former State Senator David
Buhler, testified on Atlas Steel's behalf at the hearing in
this matter.

His testimony indicated that these changes

were made at the request of the Utah Recyclers Association,
of which Atlas Steel is a member, because "they had a very
compelling argument that they in fact were manufacturers and
were it not for using the SIC codes that they would be
considered manufacturers and eligible for the exemption.''
(Tr. at 141.)

The bill carried with it a $700,000 fiscal

note, suggesting a large reduction in revenue intake based
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on the proposed definitional change.

(Tr. at 140.)

Senator

Buhler indicated that the definition was broader upon
passage of the legislation, and was not retroactive.

(Tr.

at 147-48.)
The changes made by the Legislature demonstrate that
Atlas Steel was not a manufacturer under the tax code prior
to enactment of Senator Buhler7s legislation.

No changes

would have otherwise been needed in the definition of
"manufacturing facility" otherwise.

The Legislative changes

are further evidence in support of the Tax Commission's
determination that Atlas Steel was not a manufacturer under
the statute in effect at the time of the purchases in
question.
CONCLUSION
Whether Atlas Steel is entitled to a sales tax
exemption is based upon the 1987 SIC Code classifications,
under the law in effect during the audit period.

The SIC

manual requires determination of the primary activity of an
establishment in order to conclude their proper
classification.

This classification is a factual finding,

which should be upheld if supported by substantial evidence.
The record is replete with evidence that allows a reasonable
mind to arrive at the same conclusion as the Tax Commission
made.

Because substantial evidence existed that Atlas
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Steel's primary activity fell under SIC Code 5093, Atlas
Steel did not meet its burden in proving an exemption
existed.

Even alternatively, the conclusions of law of the

Tax Commission are entitled to deference.

Therefore, the

Tax Commission respectfully requests that its Final Decision
be affirmed.

y
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ADDENDUM A

UTAH CONST. ART. X I I I ,
§ 1 1 ( 3 ) (a)

733

CONSTITUTION OF UTAH

were killed in action or died in the line of duty as a result of
such service may be exempted as the Legislature may provide.
(10) Intangible property may be exempted from taxation as
property or it may be taxed as property in such manner and to
such extent as the Legislature may provide, but if taxed as
property the income therefrom shall not also be taxed. Provided that if intangible property is taxed as property the rate
thereof shall not exceed five mills on each dollar of valuation.
(11) The Legislature shall provide by law for an annual tax
sufficient, with other sources of revenue, to defray the estimated ordinary expenses of the state for each fiscal year. For
the purpose of paying the state debt, if any there be, the
Legislature shall provide for levying a tax annually, sufficient
to pay the annual interest and to pay the principal of such
debt, within twenty years from the final passage of the law
creating the debt.
1996
Sec. 3. [Assessment and taxation of tangible property
— Livestock — Land used for agricultural
purposes.]
(1) The Legislature shall provide by law a uniform and
equal rate of assessment on all tangible property in the state,
according to its value in money, except as otherwise provided
in Section 2 of this Article. The Legislature shall prescribe by
law such provisions as shall secure a just valuation for
taxation of such property, so that every person and corporation
shall pay a tax in proportion to the value of his, her, or its
tangible property, provided that the Legislature may determine the manner and extent of taxing livestock.
(2) Land used for agricultural purposes may, as the Legislature prescribes, be assessed according to its value for agricultural use without regard to the value it may have for other
purposes.
1982
Sec. 4. [Repealed.]

1996

Sec. 5. [Counties, cities, towns, school districts, or
other political subdivisions to levy local taxes
— Sharing tax and revenues by political subdivisions — Debt guaranty.]
(1) The Legislature may not impose taxes for the purpose of
any county, city, town, school district, or other political subdivision of the State, but may, by statute, vest in the governing
bodies thereof, respectively, the power to assess and collect
taxes for all purposes of such political subdivision.
(2) Notwithstanding anything to the contrary contained in
this Constitution, political subdivisions may share their tax
and other revenues with other political subdivisions as provided by statute and the state may guarantee the debt of
school districts and may guarantee debt incurred to refund the
school district debt as provided in Article X, Section 5.
1999
Sec. 6. [Annual statement to be published.]
An accurate statement of the receipts and expenditures of
the public moneys, shall be published annually in such manner as the Legislature may provide.
1896
Sec. 7. [Repealed.]

1986

Sec. 8. [Officer not to make profit out of public moneys.]
The making of profit out of public moneys, or using the same
for any purpose not authorized by law, by any public officer,
shall be deemed a felony, and shall be punished as provided by
law, but part of such punishment shall be disqualification to
hold public office.
1896
Sec. 9. [State expenditure to be kept within revenues.]
No appropriation shall be made or any expenditure authorized by the Legislature if the expenditure of the State, during
any fiscal year, shall exceed the total tax then provided for by

Art. XIII, § 12

law and applicable for the particular appropriation or expenditure, unless the Legislature making the appropriation shall
provide for levying a sufficient tax to pay the appropriation or
expenditure within the current fiscal year. This provision shall
not apply to appropriations or expenditures to suppress insurrections, defend the State, or assist in defending the United
States in time of war.
1996
Sec. 10. [All property taxable where situated.]
All corporations or persons in this State, or doing business
herein, shall be subject to taxation for State, County, School,
Municipal or other purposes, on the real and personal property owned or used by them within the Territorial limits of the
authority levying the tax.
1896
Sec. 11. [Creation of State Tax Commission — Membership — Governor to appoint — Terms —
Duties — County boards — Duties.]
(1) There shall be a State Tax Commission consisting of
four members, not more than two of whom shall belong to the
same political party.
(2) The members of the Commission shall be appointed by
the Governor, by and with the consent of the Senate, for such
terms of office as may be provided by law.
(3) (a) The State Tax Commission shall administer and
supervise the tax laws of the State.
(b) It shall assess mines and public utilities and adjust
and equalize the valuation and assessment of property
among the several counties.
(c) It shall have such other powers of original assessment as the Legislature may provide.
(d) Under such regulations in such cases and within
such limitations as the Legislature may prescribe, it shall
review proposed bond issues, revise the tax levies of local
governmental units, and equalize the assessment and
valuation of property within the counties.
(4) The duties imposed upon the State Board of Equalization by the Constitution and Laws of this State shall be
performed by the State Law Commission.
(5) Notwithstanding the powers granted to the State Tax
Commission in this Constitution, the Legislature may authorize any court established under Article VIII to adjudicate,
review, reconsider, or redetermine any matter decided by the
State Tax Commission or by a County Board of Equalization
relating to revenue and taxation as provided by statute.
(6) In each county of this State there shall be a County
Board of Equalization consisting of the Board of County
Commissioners of said county.
(7) The County Boards of Equalization shall adjust and
equalize the valuation and assessment of the real and personal property within their respective counties, subject to such
regulation and control by the State Tax Commission as may be
prescribed by law.
(8) The State Tax Commission and the County Boards of
Equalization shall each have such other powers as may be
prescribed by the Legislature.
1998
Sec. 12. [Stamp, income, occupation, license or franchise tax permissible — Reference to United
States laws in imposition of income taxes —
Income or intangible property taxes allocated
to public education system and higher education system.]
(1) Nothing in this Constitution shall be construed to prevent the Legislature from providing a stamp tax, or a tax
based on income, occupation, licenses, franchises, or other tax
provided by law. The Legislature may provide for deductions,
exemptions, or offsets on any tax based upon income, occupation, licenses, franchises, or other tax as provided by law
pursuant to this section.

UTAH CODE ANN.§ 59-1-610

GENERAL TAXATION POLICIES

59-1-610

59-1-607. Decision of district court as final determination.
Unless stayed, the decision of the district court shall be binding upon all
parties until changed upon appeal. If no appeal is taken, the decision of the
court shall constitute a final determination of the matter.
History: C. 1953, 59-24-7, enacted by L.
1977, ch. 80, § 26; renumbered by L. 1987,
ch. 3, § 42; 1992, ch. 127, § 5.

59-1-608. Appeal.
The exclusive remedy for review of a decision or order of the district court
entered under this part shall be by appeal. Any party to the action has the right
to an appeal.
History: C. 1953, 59-24-8, enacted by L.
1977, ch. 80, § 27; renumbered by L. 1987,
ch. 3, § 43; 1992, ch. 127, § 6.

59-1-609. Repealed.
Repeals. — Laws 1992, ch. 127, § 16 repeals
§ 59-1-609, as last amended by L. 1987, ch.
161, § 217, relating to service by a Third Judi-

cial District judge in the district courts outside
of Salt Lake County.

59-1-610. Standard of review of appellate court.
(1) When reviewing formal adjudicative proceedings commenced before the
commission, the Court of Appeals or Supreme Court shall:
(a) grant the commission deference concerning its written findings of
fact, applying a substantial evidence standard on review; and
(b) grant the commission no deference concerning its conclusions of law,
applying a correction of error standard, unless there is an explicit grant of
discretion contained in a statute at issue before the appellate court.
(2) This section supercedes Section 63-46b-16 pertaining to judicial review
of formal adjudicative proceedings.
History: C. 1953, 59-1-610, enacted by L.
1993, ch. 248, § 4.
NOTES TO DECISIONS
Comm'n ex rel. Benchmark, Inc., 864 R2d 882
(Utah 1993).
The State Tax Commission's conclusion that
its failure to satisfy the § 59-2-1007(3) deadline
does not divest the commission ofjurisdiction is
a matter of statutory construction; therefore, it
is a conclusion of law, and the appropriate
standard of review for this issue is governed by
this section. Cache County v. State Tax
Comm'n, 922 P.2d 758 (Utah 1996).
When reviewing formal adjudicative proceed-

ANALYSIS

Applicability of section.
Correction of error.
Questions of fact.
Cited.
Applicability of section.
Since the standard of review is procedural,
not substantive, this section applied to a case
that began before the section was enacted.
Board of Equalization v. Utah State Tax
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UTAH CODE ANN.§ 59-12-104
(1992)

reserved or umciwi^, cum v«.««w »»..~._
_
dations;
(g) services for repairs or renovations of tangible
personal property or services to install tangible
personal property in connection with other tangible
personal property;
(h) cleaning or washing of tangible personal property;
(i) tourist home, hotel, motel, or trailer court
accommodations and services for less than 30 consecutive days;
(j) laundry and dry cleaning services;
(k) leases and rentals of tangible personal property if the property situs is in this state, if the lessee
took possession in this state, or if the property is
stored, used, or otherwise consumed in this state;
and
(1) tangible personal property stored, used, or
consumed in this state.
(2) Except for Subsection (l)(d), the rates of the
tax levied under Subsection (1) shall be:
(a) 5-3/32% through December 31,1989; and
(b) 5% from and after January 1,1990.
(3) The rates of the tax levied under Subsection
(l)(d) shall be:
(a) 2-3/32% through December 31,1989; and
(b) 2% from and after January 1,1990.
(4)(a) From January 1, 1990, through December
31, 1999, there shall be deposited in an Olympics
special revenue fund or funds as determined by the
Division of Finance under Section 51-5-4, for the
use of the Utah Sports Authority created under Title
9, Chapter 1, Part 3, Utah Sports Authority Act:
(i) the amount of sales and use tax generated by a
1/64% tax rate on the taxable items and services
under Subsection (1);
(ii) the amount of revenue generated by a 1/64%
tax rate under Section 59-12-204 on the taxable
items and services under Subsection (1); and
(iii) interest earned on the amounts under Subsections (i) and (ii).
(b) These funds shall be used by the Utah Sports
Authority as follows:
(i) to the extent funds are available, to transfer
directly to a debt service fund or to otherwise reimburse to the state of Utah any amount expended
on debt service or any other cost of any bonds
issued by the state to construct any public sports
facility as defined in Section 9-1-303; and
(ii) to pay for the actual and necessary operating,
administrative, legal, and other expenses of the Utah
Sports Authority, but not including protocol expenses for seeking and obtaining the right to host the
Winter Olympic Games.
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59-12-104. Exemptions.
The following sales and uses are exempt from the
taxes imposed by this chapter:
(1) sales of motor fuels and special fuels subject
to a Utah state excise tax under Title 59, Chapter
13, Motor and Special Fuel Tax Act;
(2) sales to the state, its institutions, and its political subdivisions;
(3) sales of food, beverage, and dairy products
from vending machines in which the proceeds of
each sale do not exceed $1 if the vendor or operator
of the vending machine reports an amount equal to 1
120% of the cost of items as goods consumed;
(4) sales of food, beverage, dairy products, similar
confections, and related services to commercial
airline carriers for in-flight consumption;
(5) sales of parts and equipment installed in aircraft operated by common carriers in interstate or

(6) sales of commercials, motion picture films,
prerecorded audio program tapes or records, and
prerecorded video tapes by a producer, distributor,
or studio to a motion picture exhibitor, distributor,
or commercial television or radio broadcaster;
(7) sales made through coin-operated laundry
machines, coin-operated dry cleaning machines, or
coin-operated car washes;
(8) sales made to or by religious or charitable
institutions in the conduct of their regular religious
or charitable functions and activities and, after July
1, 1993, if the requirements of Section 59-12104.1 are fulfilled;
(9) sales of vehicles of a type required to be registered under the motor vehicle laws of this state
which are made to bona fide nonresidents of this
state and are not afterwards registered or used in
this state except as necessary to transport them to
the borders of this state;
(10) sales of medicine;
(11) sales or use of property, materials, or services
used in the construction of or incorporated in pollution control facilities allowed by Sections 19-2123 through 19-2-127;
(12) sales or use of property which the state is
prohibited from taxing under the Constitution or
laws of the United States or under the laws of this
state;
(13) sales of meals served by:
(a) public elementary and secondary schools;
(b) cfturcnes, charitable institutions, ancf institutions of higher education, if the meals are not available to the general public; and
(c) inpatient meals provided at medical or nursing
facilities;
(14) isolated or occasional sales by persons not
regularly engaged in business, except the sale of
vehicles or vessels required to be titled or registered
under the laws of this state;
(15) sales or leases of machinery and equipment
purchased or leased by a manufacturer for use in
new or expanding operations (excluding normal
operating replacements, which includes replacement
machinery and equipment even though they may
increase plant production or capacity, as determined
by the commission) in any manufacturing facility in
Utah. Manufacturing facility means an establishment described in SIC Codes 2000 to 3999 of the
1987 Standard Industrial Classification Manual, of
the federal Executive Office of the President, Office
of Management and Budget. For purposes of this
subsection, the commission shall by rule define
" n e w or e x p a n d i n g o p e r a t i o n s 1 7 a n d
"establishment." By October J, J99J, and every
five years thereafter, the commission shall review
this exemption and make recommendations to the
Revenue and Taxation Interim Committee concerning whether the exemption should be continued,
modified, or repealed. In its report to the Revenue
and Taxation Interim Committee, the tax commission review shall include at least:
(a) the cost of the exemption;
(b) the purpose and effectiveness of the exemption; and
(c) the benefits of the exemption to the state;
(16) sales of tooling, special tooling, support
equipment, and special test equipment used or con?
sumed exclusively in the performance of any aerospace or electronics industry contract with the United
States government or any subcontract under that
contract, but only if, under the terms of that cont-

UTAH CODE ANN.§ 59-12-104
(1996)

UTAH CODE
1996-1997

Utah Tax

each fiscal year shall lapse back t o the contributing
funds o n a prorated basis.
(g) Fifty percent of the 1/8% t a x rate shall b e
transferred t o t h e Class B a n d Class C Roads
Account t o b e expended as provided in Title 2 7 ,
Chapter 12, Article 11, except as provided in Subsection (h).
(h) (i) If H B 53, "Transportation Corridor Preservation," passes in t h e 1996 General Session,
$500,000 each year shall be transferred t o the Transportation Corridor Preservation Revolving Loan
Fund, and if H B 121, "State Park Access Roads,"
passes in the 1996 General Session, from July 1,
1997, through June 30, 2006, $500,000 shall be transferred t o the Department of Transportation for
the State Park Access Highways Improvement
Program. The remaining amount generated b y 5 0 %
of the 1/8% tax rate shall b e transferred t o t h e
Class B and Class C Roads Account.
(ii) A t least 5 0 % of the money transferred t o the
Transportation Corridor Preservation Revolving
Loan Fund under Subsection (5)(h)(i) shall be used
to fund loan applications made by the Department
of Transportation at the request of local governments.
1996
59-12*104. Exemptions.
The following sales and uses are exempt from the
taxes imposed by this chapter:
(1) sales of aviation fuel, motor fuel, and special
fuel subject t o a Utah state excise tax under Title
59, Chapter 13, Motor and Special Fuel Tax Act;
(2) through December 3 1 , 1995, sales t o the state,
its institutions, and its political subdivisions, except
sales of construction materials however, construction materials purchased by the state, its institutions, or its political subdivisions which are installed
or converted t o real property by employees of the
state, its institutions, or its political subdivisions are
exempt;
(3) beginning January 1, 1996, sales t o the state,
its institutions, a n d its political subdivisions;
however, this exemption does not apply t o sales of
construction materials except:
(a) construction materials purchased by o r o n
behalf of institutions of the public education system
as defined in Utah Constitution Article X , Section
2, provided the construction materials are clearly
identified and segregated and installed or converted
to real property which is owned by institutions of
the public education system; and
(b) construction materials purchased by the state,
its institutions or its political subdivisions which are
installed or converted t o real property by employees
of the state, its institutions, or its political subdivisions;
(4) sales of food, beverage, a n d dairy products
from vending machines in which t h e proceeds of
each sale d o not exceed $1 if the vendor or operator
of the vending machine reports a n amount equal t o
150% of the cost of items as goods consumed;
(5) sales of food, beverage, dairy products, similar
confections, a n d related services t o commercial
airline carriers for in-flight consumption;
(6) sales of parts and equipment installed in aircraft operated b y common carriers in interstate o r
foreign commerce;
(7) sales of commercials, motion picture films,
prerecorded audio program tapes o r records, a n d
prerecorded video tapes b y a producer, distributor,

onal property by a coin-operated laundry o r dry
cleaning machine;
(9) sales made t o or b y religious or charitable
institutions in the conduct of their regular religious
or charitable functions and activities, if the requirements of Section 59-12-104.1 are fulfilled;
(10) sales of vehicles of a type required t o b e
registered under the motor vehicle laws of this state
which are made t o bona fide nonresidents of this
state and a r e not afterwards registered o r used in
this state except as necessary t o transport them t o
the borders of this state;

(11) sales of medicine;
(12) sales o r use of property, materials, or services
used in the construction of or incorporated in pollution control facilities allowed by Sections 19-2123 through 19-2-127;
(13) sales of meals served by:
(a) churches, charitable institutions, and institutions of higher education, if the meals are not available to the general public; and
(b) inpatient meals provided a t medical o r nursing
facilities;
(14) isolated o r occasional sales by persons n o t
regularly engaged in business, except the sale of
vehicles or vessels required t o be titled o r registered
under the laws of this state in which case the tax is
based upon:
(a) the bill of sale o r other written evidence of
value of the vehicle or vessel being sold; or
(b) in the absence of a bill of sale or other written
evidence of value, t h e then existing fair market
value of the vehicle o r vessel being sold as determined by the commission;
(15) (a) sales o r leases of machinery and equipment purchased o r leased by a manufacturer o n o r
after July 1,1995 for:
(i) use in new or expanding operations related t o
the manufacturing process in a n y manufacturing
facility in Utah:
(A) manufacturing facility means an establishment
described in SIC Codes 2000 t o 3999 of/ the 1987
Standard Industrial Classification Manual, o f t h e
federal Executive Office of the President, 1 Office o f
Management and Budget;
(B) for purposes of this subsection, the commission shall by rule define the terms "new o r exjiaiP
ding operations" and "establishment"
(ii) normal operating replacements, which include
replacement machinery a n d equipment in any manufacturing facility in Utah, at the following rate:
(A) for taxable years beginning July 1. 1996. 309b
of the exemption shall be allowed;
(B) for taxable years beginning July 1, 1997; 6 0 %
of the exemption shall be allowed; a n d

(C) for taxable years beginning July 1; 1998,
100% of the exemption shall be allowed;
(b) by October 1, 1991/imdrWe^'fiy^^ears Jhcr
reafter, the commission shaD "iwew^tSeW'exemSf
ions and make recommendations ^the^RevOTue^ajW
Taxation Interim Comimttee concei^^
exemptions should be contmued/1n6dme<ii $prejjg
ealed. In its report to the Revenue^d, Taxation
Interim Committee, the tax commission review ^all
include at least:
(i) the cost of the exemptions;
(ii) the purpose and effectiveness ot tne exemptions; and
(iii) the benefits of the exemptions to the state;1
/1£\
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motion picture exhibitor, distributor, or commercial television or radio broadcaster;
(8) sales of cleaning or washing of tangible personal
property by a coin-operated laundry or dry cleaning
machine;
(9) sales made to or by religious or charitable institutions in the conduct of their regular religious or charitable
functions and activities, if the requirements of Section
59-12-104.1 are fulfilled;
(10) sales of vehicles of a type required to be registered
under the motor vehicle laws of this state which are made
to bona fide nonresidents of this state and are not afterwards registered or used in this state except as necessary
to transport them to the borders of this state;
(11) sales of medicine;
(12) sales or use of property, materials, or services used
in the construction of or incorporated in pollution control
facilities allowed by Sections 19-2-123 through 19-2-127;
(13) sales of meals served by:
(a) churches, charitable institutions, and institutions of higher education, if the meals are not available to the general public; and
(b) inpatient meals provided at medical or nursing
facilities;
(14) isolated or occasional sales by persons not regularly engaged in business, except the sale of vehicles or
vessels required to be titled or registered under the laws
of this state in which case the tax is based upon:
(a) the bill of sale or other written evidence of
value of the vehicle or vessel being sold; or
(b) in the absence of a bill of sale or other written
evidence of value, the then existing fair market value
of the vehicle or vessel being sold as determined by
the commission;
(15) (a) the following purchases or leases by a manufacturer on or after July 1, 1995:
(i) machinery and equipment:
(A) used in the manufacturing process;
(B) having an economic life of three or
more years; and
(C) used:
(I) to manufacture an item sold as
tangible personal property; and
(II) in new or expanding operations in
a manufacturing facility in the state;
and
(ii) subject to the provisions of Subsection
(15)(b), normal operating replacements that:
(A) have an economic life of three or more
years;
(B) are used in the manufacturing process
in a manufacturing facility in the state;
(C) are used to replace or adapt an existing machine to extend the normal estimated
useful life of the machine; and
(D) do not include repairs and maintenance;
(b) the rates for the exemption under Subsection
(15)(a)(ii) are as follows:
(i) beginning July 1, 1996, through J u n e 30,
1997, 30% of the sale or lease described in
Subsection (15)(a)(ii) is exempt;
(ii) beginning July 1, 1997, through J u n e 30,
1998, 60% of the sale or lease described in
Subsection (15)(a)(ii) is exempt; and
(iii) beginning July 1,1998,100% of the sale or
lease described in Subsection (15)(a)(ii) is ex-

59-12-104

(c) for purposes of this subsection, the commission
shall by rule define the terms "new or expanding
operations" and "establishment"; and
(d) on or before October 1, 1991, and every five
years after October 1, 1991, the commission shall:
(i) review the exemptions described in Subsection (15)(a) and make recommendations to the
Revenue and Taxation Interim Committee concerning whether the exemptions should be continued, modified, or repealed; and
(ii) include in its report:
(A) the cost of the exemptions;
(B) the purpose and effectiveness of the
exemptions; and
(C) the benefits of the exemptions to the
state;
(16) sales of tooling, special tooling, support equipment, and special test equipment used or consumed
exclusively in the performance of any aerospace or electronics industry contract with the United States government or any subcontract under that contract, but only if,
under the terms of that contract or subcontract, title to
the tooling and equipment is vested in the United States
government as evidenced by a government identification
tag placed on the tooling and equipment or by listing on a
government-approved property record if a tag is impractical;
(17) intrastate movements of:
(a) freight by common carriers; and
(b) people by taxicabs as described in SIC Code
4121 of the Standard Industrial Classification
Manual of the federal Executive Office of the President, Office of Management and Budget;
(18) sales of newspapers or newspaper subscriptions;
(19) tangible personal property, other than money,
traded in as full or part payment of the purchase price,
except that for purposes of calculating sales or use tax
upon vehicles not sold by a vehicle dealer, trade-ins are
limited to other vehicles only, and the tax is based upon:
(a) the bill of sale or other written evidence of
value of the vehicle being sold and the vehicle being
traded in; or
(b) in the absence of a bill of sale or other written
evidence of value, the then existing fair market value
of the vehicle being sold and the vehicle being traded
in, as determined by the commission;
(20) sprays and insecticides used to control insects,
diseases, and weeds for commercial production of fruits,
vegetables, feeds, seeds, and animal products, but not
those sprays and insecticides used in the processing of the
products;
(21) (a) sales of tangible personal property used or
consumed primarily and directly in farming operations, including sales of irrigation equipment and
supplies used for agricultural production purposes1,
whether or not they become part of real estate and
whether or not installed by farmer, ^contractor, or
subcontractor, but not sales of::
(i) machinery, equipment, materials, and supplies used in a manner that ?is incidental to
farming, such as hand tools with a unit purchase
price not in excess of $250, and maintenance and
janitorial equipment and supplies;
(ii) tangible personal property used in any
activities other than farming, such as office
equipment and supplies, equipment and supplies
used in sales or distribution of farm products, in
raooowVi t\r> in fronannrfntiniv or
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iry for and used primarily in the operation of the
lineral facility.
7. "Project" means any undertaking involving
ew construction, expansion, or modernization of a
lineral facility.
8. "Owner* means any person who owns or
aerates a mineral facility in Utah.
9. "Prime contractor" means any contractor
jaling directly with the owner of a mineral facility
id designated by the owner as a prime contractor.
1 0 . \ "Normal operating replacements" means
pplies, equipment, and tools which replace exisig items of a similar nature and which do not
hance the productive capacity of a mineral facility
yond that normally associated with new equipmt as compared with old.
C. The first $500,000 of the aggregated taxable
es or leases subject to either sales or use tax
ich are made to any person for use in a project in
ax year will be taxed. For purposes of assigning
es and leases to the appropriate tax year, the date
delivery to the person or to a common carrier for
ivery to the person is determinative.
>. The exemption shall not apply to, and the
0,000 base shall not include:
. sales and leases of pollution control facilities
ch qualify for sales and use tax exemption under
hi law;
. sales and leases of normal operating replaceUs and supplies not used in a project;
, sales and leases subject to another state's sales
ise tax, except the amount subject to use taxes in
h as a result of a lower tax rate in another state;
construction equipment and fungible tools or
)lies sold or leased to a contractor, subcontra, or individual acting in a similar capacity,
:h is not entirely consumed or physically incorited into a project. This provision does not
lude exemption for sales and leases made to the
5r for use in or on a project;
leases of construction equipment for nonexclJ use on a project will not be eligible for sales
use tax exemption except to the extent of any
period during which the equipment is used
sively on the project.
A person may seek a declaratory judgment
ding to Tax Commission Rule R861-1A-5 to
mine that the project is a new construction,
ision, or modernization project pursuant to
Code Ann. Section 59-12-104. If denied,
ommission may grant a rehearing to reconsider
equest for a declaratory judgment under the
iions of Rule R861-1A-5.
Upon application, the Tax Commission shall
the project a sales tax exemption number or
ers to be used by the owner of the project, or
V prime contractor designated by the owner, in
ising tangible personal property for use in the
t If the purchaser is unable to differentiate
le personal property being bought for exempt
the project from other property at the time of
ise, all purchases shall be taxed. Each quarter,
Tier and the prime contractor(s) shall file sales
« tax returns which disclose the total cost of
e personal property purchased for purposes
3 not qualify for exemption under the proviof Utah Code Ann. Section 59-12-104,
ag the $500,000 minimum annual amount.
rturn must be filed in accordance with the
:>ns set forth in Utah Code Ann. Section 59?rtr
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consumed or physically incorporated into a project
by a person other than the owner or his designated
prime contractor, or in the case of sales or use taxes
paid by the owner or his prime contractor under
conditions set forth in paragraph F of this rule,
exemption shall be claimed in the following manner:
1. The owner must prepare a schedule showing
the amount of sales and use taxes paid by him or his
prime contractor on the purchases actually consi umed or incorporated into a project, and to this
| amount shall add the amount of sales and use taxes
paid by subcontractors. This schedule must disclose:
a. the items used;
b. the county of purchase, if bought within the
state of Utah; and
c. the taxes paid.
2. The owner shall apply to the Tax Commission
for a refund using forms furnished by the Tax
Commission. The claim for refund must contain
sufficient records and information to:
a. determine the county in which the sale was
originally made;
b. support the amount claimed for credit and
show that tax has in fact been paid on the first
$500,000 subject to Utah tax each year.
3. The owner shall retain records to support the
claim that the project is qualified for the exemption
under paragraph A of this rule.
Refunds not paid and mailed within thirty (30)
days after receipt by the Tax Commission will have
interest added at the rate prescribed in Utah Code
Ann. Section 59-1-402.
R865-19S-85. Machinery and Equipment
Exemption For Use In Certain Manufacturing
Facilities Pursuant to Utah Code Ann. Section
59-12-104.
A. Definitions:
1. "Machinery" means electronic or mechanical
machines incorporated into a manufacturing or
assembling process from the initial stage where
actual processing begins, through the completion of
the finished end product, and including final processing, finishing, or packaging of articles sold as
tangible personal property. This definition includes
automated material handling and storage machinery
when that machinery is part of the integrated continuous production cycle.
2. "Equipment" means any independent device
separate from any machinery but essential to an
integrated or continuous manufacturing or assembly
process or any subunit comprising a component of
any machinery or auxiliary thereof, including such
items as dies, jigs, patterns, molds, and similar
items used in manufacturing, processing, or assembling. Qualifying equipment also includes devices
necessary to the control or operation of machinery
and equipment qualifying under this rule even
though not located in the specific manufacturing
area.
3. a) "New or expanding operations" means
manufacturing, processing, or assembling activities
that:
(1) are substantially different in nature, character,
or purpose from prior activities;
(2) are begun in a new physical plant location in
Utah; or
(3) increase production or capacity.
b) The definition of new or expanding operations
is subject to limitations dealing with normal opera! ting replacements.
I
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ions within the activities included in SIC codes 2000 3999 of the 1987 Standard Industrial Classification
Manual, of the federal Executive Office of the
President, Office of Management and Budget.
5. "Establishment'' means an economic unit of
operations that is generally at a single physical location in Utah where qualifying manufacturing activities are performed. Where distinct and separate
economic activities are performed at a single physical location, each activity should be treated as a
separate establishment.
6. "Normal operating replacements" means
machinery or equipment that replaces existing machinery or equipment of a similar nature, even if the
use results in increased plant production or capacity.
a) If new machinery or equipment that is purchased or leased has the same or similar purpose as
machinery or equipment retired from service within
12 months before or after the purchase date, that
new machinery or equipment is considered as replacement and is not exempt.
b) If existing machinery or equipment is kept for
back-up or infrequent use, any new, similar machinery or equipment that is purchased is considered
as replacement and is not exempt.
7. "Improvement" is defined in Section 59-2102(11).
B. The machinery and equipment exemption
applies only to tangible personal property. It does
not apply to real property or to tangible personal
property that is purchased and becomes an improvement to real property. The exemption does not
apply to charges for labor to repair, renovate, or
clean machinery or equipment.
C. Machinery or equipment used for an activity
that is not part of the manufacturing process is not
exempt. Examples of nonexempt activities include:
1. research and development;
2. refrigerated or other storage of raw materials,
component parts, or finished product; or
3. shipment of the finished product.
D. Machinery or equipment with a useful economic or accounting life of less than three years is
not eligible for the exemption.
E. Machinery or equipment purchased or leased
for use in activities that may qualify it for exemption, as well as in other activities, will not lose the
exemption if the use in nonqualifying activities is
determined to be de minimis. Nonqualifying activities are activities such as maintenance or production
of tangible personal property that is not sold in
arms-length transactions.
F. Sales of manufactured tangible personal property may be at retail as defined in rule R865-19S27 or at wholesale as defined in rule R865-19S29, but they must be arms-length sales for the
exemption to qualify. An arms-length sale is a
transaction that occurs in an open market, between
unrelated parties, where neither party is under
duress to buy or sell.
G. The manufacturer shall retain records to
support the claim that the machinery and equipment
are qualified for exemption under the provisions of
this rule.
H. A person may seek a declaratory judgment
according to Tax Commission Rule R865-1A-5 to
determine whether any particular purchase or lease
qualifies for this particular exemption. If denied, the
Tax Commission may grant a hearing to reconsider
the request for a declaratory judgment under the
n r n v i c i n n c n f D n l a DQA1 1 A
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certificate upon which the purchaser certifies that
the use of the machinery or equipment qualifies for
exemption under Title 59, Chapter 12.
R865-19S-86. Monthly Payment of Sales Taxes
Pursuant to Utah Code Ann. Section 59-12108.
A. Definitions:
1. For purposes of the monthly filing and the
electronic remittance of sales taxes, the term "tax
liability for the previous year" means the tax liability for the previous calendar year.
2. "Fiscal year" means the year commencing on
July 1 and ending the following June 30.
3. "Mandatory filer" means a vendor who meets
the threshold requirements for monthly filing and
remittance of sales taxes or for electronic funds
transfer (EFT) remittance of sales taxes.
4. "Cash equivalent" means either:
a) cash;
b) wire transfer; or
c) cashier's check drawn on the bank in which the
Tax Commission deposits sales tax receipts.
B. The determination that a vendor is a mandatory filer shall be made by the Tax Commission at
the end of each calendar year and shall be effective
for thefiscalyear.
C. A vendor who meets the qualifications for a
mandatory filer but does not receive notification
from the Tax Commission to that effect, is not
excused from the requirements of monthly filing and
remittance or EFT remittance.
D. Mandatory filers shall also file and remit any
waste tire fees and transient room, resort communities, and tourism, recreation, cultural, and convention facilities taxes to the commission on a
monthly basis or by EFT, respectively.
E. Vendors who are not mandatory filers may
elect to file and remit their sales taxes to the commission on a monthly basis, or remit sales taxes by
EFT, or both.
1. The election to file and remit sales taxes on a
monthly basis or to remit sales taxes by EFT is effective for the immediate fiscal year and every fiscal
year thereafter unless the Tax Commission receives
written notification prior to the commencement of a
fiscal year that the vendor no longer elects to file
and remit sales taxes on a monthly basis, or to remit
sales taxes by EFT, respectively.
2. Vendors who elect to file and remit sales taxes
on a monthly basis, or to remit sales taxes by EFT,
are subject to the same requirements and penalties
as mandatory filers.
3. Vendors who elect to file and remit sales taxes
on a monthly basis are not entitled to reimburse^
ment for the cost of collecting and remitting sales'
taxes on a monthly basis.
F. Vendors who are not mandatory filers may
request mandatory filer designation if they expect ro
incur a $50,000 tax liability for the current calendar'
year and the business they operate:
1. has had no prior history in Ut&h,
2. is a new business that was formed within the
previous calendar year;
3. was formed within the previous calendar year
as the result of a merger; or
4. expects a significant increase in its operations.
G. A vendor who requests mandatory filer designation under F. shall file and remit sales taxes on a
monthly basis, commencing with the first month of
a calendar quarter, but shall not be treated as a
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construed in favor of a finding that counsel
performed effectively. State v. Litherland, 2000
UT 76, 12 P.3d 92.
Purpose.
A Rule 23B motion for remand is a specialized motion, available only in limited circumstances, to supplement the record with known
facts heeded for an appellant to assert an
ineffectiveness of counsel claim on direct appeal, and if the facts already appearing in the
record are sufficient to make the claim, a remand is not needed. If defendant merely hopes

to discover evidence suggesting ineffectiveness,
a remand is not allowed, because the purpose of
the rule is not to hold a "mini-trial" on ineffectiveness of counsel. State v. Johnston, 2000 UT
A p p 290, 13 P.3d 175.
Cited in State v. Classon, 935 R2d 524 (Utah
Ct. App. 1997), cert, granted, 945 P.2d 1118
(Utah 1997); State v. Bredehoft, 966 P.2d 285
(Utah Ct. App. 1998), cert, denied, 982 P.2d 88
(Utah 1999); State v. Simmons, 2000 UT App
190, 398 Utah Adv. Rep. 7; State v. Mecham,
2000 UT App 247, 9 P.3d 777.

Rule 24. Briefs.
(a) Brief of the appellant The brief of the appellant shall contain under
appropriate headings and in the order indicated:
(1) A cpmplete list of all parties to the proceeding in the court or agency
whose judgment or order is sought to be reviewed, except where the caption of
the case on appeal contains the names of all such parties. The list should be set
out on a separate page which appears immediately inside the cover.
(2) A table of contents, including the contents of the addendum, with page
references.
(3) A table of authorities with cases alphabetically arranged and with
parallel citations, rules, statutes and other authorities cited, with references to
the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate court.
(5) A statement of the issues presented for review, including for each issue:
the standard of appellate review with supporting authority; and
(A) citation to the record showing that the issue was preserved in the trial
court; or
(B) a statement of grounds for seeking review of an issue not preserved in
the trial court.
(6) Constitutional provisions, statutes, ordinances, rules, and regulations
whose interpretation is determinative of the appeal or of central importance to
the appeal shall be set out verbatim with the appropriate citation. If the
pertinent part of the provision is lengthy, the citation alone will suffice, and the
provision shall be set forth in an addendum to the brief under paragraph (11)
of this rule.
(7) A statement of the case. The statement shall first indicate briefly the
nature of the case, the course of proceedings, and its disposition in the court
below. A statement of the facts relevant to the issues presented for review shall
follow. All statements of fact and references to the proceedings below shall be
supported by citations to the record in accordance with paragraph (e) of this
rule.
(8) Summary of arguments. The summary of arguments, suitably
paragraphed, shall be a succinct condensation of the arguments actually made
in the body of the brief. It shall not be a mere repetition of the heading under
which the argument is arranged.
(9) An argument The argument shall contain the contentions and reasons of
the appellant with respect to the issues presented, including the grounds for
reviewing any issue not preserved in the trial court, with citations to the
authorities, statutes, and parts of the record relied on. A party challenging a
fact finding must first marshal all record evidence that supports the challenged
finding.
(10) A short conclusion stating the precise relief sought
(11) An addendum to the brief or a statement that no addendum is necessary
under this paragraph. The addendum shall be bound as part of the brief unless
doing so makes the brief unreasonably thick. If the addendum is bound
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Classification Manual of
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Office of the President,
Office of Management and
Budget:
Division D, Manufacturing
§§ 3313, 3399

DIVISION D

Manufacturing
The Division as a Whole
The manufacturing division includes establishments engaged in the mechanical
or chemical transformation of materials or substances into new products. These establishments are usually described as plants, factories, or mills and characteristically use power driven machines and materials handling equipment. Establishments
engaged in assembling component parts of manufactured products are also considered manufacturing if the new product is neither a structure nor other fixed improvement. Also included is the blending of materials, such as lubricating oils, plastics resins, or liquors.
The materials processed by manufacturing establishments include products of
agriculture, forestry, fishing, mining, and quarrying as well as products of other
manufacturing establishments. The new product of a manufacturing establishment
may be finished in the sense that it is ready for utilization or consumption, or it
may be semifinished to become a raw material for an establishment engaged in further manufacturing. For example, the product of the copper smelter is the raw material used in electrolytic refineries; refined copper is the raw material used by
copper wire mills; and copper wire is the raw material used by certain electrical
equipment manufacturers.
The materials used by manufacturing establishments may be purchased directly from producers, obtained through customary trade channels, or secured without
recourse to the market by transferring the product from one establishment to another which is under the same ownership. Manufacturing production is usually carried on for the wholesale market, for interplant transfer, or to order for industrial
users, rather than for direct sale to the domestic consumer.
There are numerous borderline cases between manufacturing and other divisions of the classification system. Specific instances will be found in the descriptions
of the individual industries. The following activities, although not always considered as manufacturing, are so classified:
Milk bottling and pasteurizing;
Publishing;
Fresh fish packaging (oyster shuckReady-mixed concrete production;
ing, fish
filleting);
Leather converting;
Apparel jobbing (assigning of materiLogging;
als to contract factories or shops
Wood preserving;
for fabrication or other contract
Various service industries to the
operations) as well as contracting
manufacturing trade, such as typeon materials owned by others;
setting, engraving, plate printing,
67

174
Industry
Group
No.

331

STANDARD INDUSTRIAL CLASSIFICATION
Industry
No.

STEEL WORKS, BLAST FURNACES, AND ROLLING AND FINISHING
MILLS—Con.
3312 Steel Works, Blast Furnaces (Including Coke Ovens), and Rolling MillsCon.
Terneplate
Ternes, iron and steel: long or short
Tie plates, iron and steel
Tin-free steel
Tinplate
Tool steel
Tube rounds
Tubes, iron and steel: made in steel
works or rolling mills

Tubing, seamless: steel
Well casings, iron and steel: made in
steel works or rolling mills
Wheels, car and locomotive: iron and
steel—mitse
Wire products, iron and steel: made in
steel works or rolling mills
Wrought pipe and tubing, made in steel
works or rolling mills

3313 Electrometallurgical Products, Except Steel
Establishments primarily engaged in manufacturing ferro and nonferrous
metal additive alloys by electrometallurgical or metallothermic processes, including high percentage ferroalloys and high percentage nonferrous additive
alloys. Establishments primarily engaged in manufacturing electrometallurgical steel are classified in Industry 3312.
Additive alloys, except copper
Ferroalloys (including high percentage)
Ferrochromium
Ferromanganese
Ferromolybdenum
Ferrophosphorus
Ferrosilicon
Ferrotitanium
Ferrotungsten

Ferrovanadium
High percentage ferroalloys
Manganese metal
Molybdenum silicon
Nonferrous additive alloys, high percentage: except copper
Spiegeleisen
Tungsten carbide powder by metallurgical process

3315 Steel Wiredrawing and Steel Nails and Spikes
Establishments primarily engaged in drawing wire from purchased iron or
steel rods, bars, or wire and which may be engaged in the further manufacture of products made from wire; establishments primarily engaged in manufacturing steel nails and spikes from purchased materials are also included in
this industry. Rolling mills engaged in the production of ferrous wire from
wire rods or hot-rolled bars produced in the same establishment are classified
in Industry 3312. Establishments primarily engaged in drawing nonferrous
wire are classified in Industry Group 335.
Barbed and twisted wire: made in wiredrawing plants
Baskets, steel: made in wiredrawing
plants
Brads, steel: wire or cut
Cable, steel: insulated or armored
Chain link fencing, steel: made in wiredrawing plants
Fence gates, posts, and fittings: steelmade in wiredrawing plants
Form ties, made in wiredrawing plants
Horseshoe nails
Nails, steel: wire or cut
Paper clips, steel: made in wiredrawing
plants
Spikes, steel: wire or cut
Staples, steel: wire or cut
Steel wire cages, made in wiredrawing
plants

Tacks, steel: wire or cut
Tie wires, made in wiredrawing plants
Welded steel wire fabric, made in wire*
drawing plants
Wire carts: household, grocery, and industrial—made
in
wiredrawing
plants
Wire cloth, steel: made in wiredrawing
plants
Wire garment hangers, steel: made in
wiredrawing plants
Wire products, ferrous: made in wiredrawing plants
Wire, ferrous: made in wiredrawing
plants
Wire, steel: insulated or armored

MANUFACTURING
Industry
Group
No.

336

181

Industry
No.

NONFERROUS FOUNDRIES (CASTINGS)—Con.
3366 Copper Foundries—Con.
Castings, except die-castings: brass,
bronze, copper, and copper-base alloy
Copper and copper-base alloy castings,
except die-castings
Copper foundries, except die-castings
Foundries: brass, bronze, copper, and
copper-base alloy—except die-castings

Machinery castings: brass, copper, and
copper-base alloy—except die-castings
Propellers, ship and screw: cast brass,
bronze, copper, and copper-base—
except die-castings

3369 Nonferrous Foundries, Except Aluminum and Copper
Establishments primarily engaged in manufacturing nonferrous metal castings (including alloys), except all die-castings and other castings of aluminum
or copper.
Beryllium castings, except die-castings
Castings, except die-castings and castings of aluminum and copper
Castings, precision, except die-castings:
industrial and aircraft use—cobaltchromium
Machinery castings, nonferrous: except
aluminum, copper, copper alloys, and
die-castings
Magnesium castings, except die-castings

339

Nonferrous metal foundries, except aluminum, copper, and die-castings
Nonferrous metal machinery castings:
except aluminum, copper, and diecastings
Titanium castings, except die-castings
White metal castings, except die-castings: lead, antimony, and tin
Zinc castings, except die-castings

MISCELLANEOUS PRIMARY METAL PRODUCTS
3398 Metal Heat Treating
Establishments primarily engaged in heat treating of metal for the trade.
Annealing of metal for the trade
Brazing (hardening) metal for the trade
Burning metal for the trade
Hardening of metal for the trade
Heat treating of metal for the trade

Shot peening-treating steel to reduce
fatigue
Stainless steel, brazing (hardening) for
the trade
Tempering of metal for the trade

3399 Primary Metal Products, Not Elsewhere Classified
Establishments primarily engaged in manufacturing primary metal products, not elsewhere classified, such as nonferrous nails, brads, and spikes, and
metal powder, flakes, and paste.
Aluminum atomized powder
Balls, steel
Brads, nonferrous metal (including
wire)
Flakes, metal
Iron, powdered
Laminating steel for the trade
Nails, nonferrous metal (including
wire)
Paste, metal
Powder, metal: except artists' materials

Reclaiming ferrous metals from clay
Recovery of iron ore from open hearth
slag
Silver powder, except artists' materials
Spikes, nonferrous metal (including
wire)
Staples, nonferrous metal (including
wire)
Tacks, nonferrous metal (including
wire)

1987 Standard Industrial
Classification Manual of
the Federal Executive
Office of the President,
Office of Management and
Budget:
Division F, Wholesale Trade
§ 5015, 5093

DIVISION F

Wholesale Trade
The Division as a Whole
This division includes establishments or places of business primarily engaged in
selling merchandise to retailers; to industrial, commercial, institutional, farm, construction contractors, or professional business users; or to other wholesalers; or
acting as agents or brokers in buying merchandise for or selling merchandise to
such persons or companies.
The chief functions of establishments included in Wholesale Trade are selling
goods to trading establishments, or to industrial, commercial, institutional, farm,
construction contractors, or professional business users; and bringing buyer and
seller together. In addition to selling, functions frequently performed by wholesale
establishments include maintaining inventories of goods; extending credit; physically assembling, sorting, and grading goods in large lots; breaking bulk and redistribution in smaller lots; delivery; refrigeration; and various tjrpes of promotion such
as advertising and label designing.
The principal types of establishments included are: (1) merchant wholesalers—
wholesalers who take title to the goods they sell, such as wholesale merchants or
jobbers, industrial distributors, voluntary group wholesalers, exporters, importers,
cash-and-carry wholesalers, drop shippers, truck distributors, retailer cooperative
warehouses, terminal elevators, cooperative buying associations, and assemblers,
buyers or cooperatives engaged in the marketing of farm products; (2) sales
branches and sales offices (but not retail stores) maintained by manufacturing, refining or mining enterprises apart from their plants or mines for the purpose of
marketing their products; and (3) agents, merchandise or commodity brokers, and
commission merchants.
Establishments primarily engaged in selling merchandise to construction contractors, institutions, industrial users, or businesses are included in Wholesale
Trade with a few exceptions. These exceptions are made necessary because of sales
to both the general public for personal or household consumption and to businesses,
industrial users, or construction contractors. These exceptions are lumber yards;
paint, glass, and wallpaper stores; typewriter stores; stationery stores; and gasoline
service stations which are classified in Retail Trade, Division G.
However, establishments that sell similar products only to institutions, industrial users, and establishments that sell merchandise for use exclusively by business
establishments or to other wholesalers are classified in Wholesale Trade. Establishments primarily engaged in selling such merchandise as plumbing equipment; electrical supplies; used automobile parts; and office furniture are classified in Wholesale Trade, even if a higher proportion of their sales is made to individuals for
household use. Establishments primarily engaged in the wholesale distribution of
used products are classified on the basis of the products sold.
Guidelines for the classification of establishments primarily engaged in the
wholesale distribution and construction or installation of equipment manufactured
by other establishments are outlined in the Introduction to Division C, Construction.

The Major Group as a Whole
This major group includes establishments primarily engaged in the wholesale distribution of durable goods.
Industry
Group Industry
No.
No.
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MOTOR VEHICLES AND MOTOR VEHICLE PARTS AND SUPPLIES
5012 Automobiles and Other Motor Vehicles
Establishments primarily engaged in the wholesale distribution of new and
used passenger automobiles, trucks, trailers, and other motor vehicles, including motorcycles, motor homes, and snowmobiles. Automotive distributors primarily engaged in selling at retail to individual consumers for personal use,
and also selling a limited amount of new and used passenger automobiles and
trucks at wholesale, are classified in Retail Trade, Industry 5511.
Ambulances—wholesale
Automobile auction—wholesale
Automobiles—wholesale
Bodies, automotive—wholesale
Buses—wholesale
Campers (pickup coaches) for mounting
on trucks—wholesale
Mopeds—wholesale
Motor homes—wholesale
Motor scooters—wholesale
Motor vehicles, commercial—wholesale

Motorcycles—wholesale
Popup campers—wholesale
Recreational vehicles—wholesale
Snowmobiles—wholesale
Taxicabs—wholesale
Trailers for passenger automobileswholesale
Truck tractors—wholesale
Truck trailers—wholesale
Trucks—wholesale
Vans—wholesale

5013 Motor Vehicle Supplies and New Parts
Establishments primarily engaged in the wholesale distribution of motor vehicle supplies, accessories, tools, and equipment; and new motor vehicle parts.
Automobile engine testing equipment,
electrical—wholesale
Automobile glass—wholesale
Automobile service station equipment—wholesale
Automotive accessories—wholesale
Automotive engines, new—wholesale
Automotive parts, new —wholesale
Automotive stampings—wholesale
Automotive supplies—wholesale
Batteries, automotive—wholesale
Engine electrical equipment, automotive—wholesale
Garage service equipment—wholesale

Hardware, automotive—wholesale
Motorcycle parts—wholesale
Pumps, measuring and dispensing: gasoline and oil—wholesale
Seat belts, automotive—wholesale
Seat covers, automotive—wholesale
Service station equipment, automobile—wholesale
Testing equipment, electrical: automotive—wholesale
Tools and equipment, automotivewholesale
Wheels, motor vehicle: new—wholesale

5014 Tires and Tubes
Establishments primarily engaged in the wholesale distribution of tires and
tubes for passenger and commercial vehicles.
Repair materials, tire and tube—wholesale

Tires and tubes, new—wholesale
Tires, used—wholesale

5015 Motor Vehicle Parts, Used
Establishments primarily engaged in the distribution at wholesale or retail
of used motor vehicle parts. This industry includes establishments primarily
engaged in dismantling motor vehicles for the purpose of selling parts. Establishments primarily engaged in dismantling motor vehicles for Bcrap are classified in Industry 5093.
Automobile engines, used—wholesale
or retail
Automobile parts, used- -wholesale or
retail

Motor vehicle parts, used—wholesale or
retail
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WHOLESALE TRADE
Industry
Group
No
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Industry
No

MISCELLANEOUS DURABLE GOODS—Con.
5091 Sporting and Recreational Goods and Supplies—Con.
wholesale
Boats, pleasure canoes, motorboats,
and sailboats—wholesale
Bowling equipment—wholesale
Camping equipment—wholesale
Camping tents and equipment—wholesale
Firearms, sporting—wholesale
Gocarts—wholesale
Golf carts, except self propelled—wholesale

Golf equipment—wholesale
Hot tubs—wholesale
Outboard motors—wholesale
Pool equipment and supplies—wholesale
Skiing equipment—wholesale
Swimming pools and equipment—
wholesale
Underwater sports equipment—wholesale

5092 Toys and Hobby Goods and Supplies
Establishments primarily engaged in the wholesale distribution of games,
toys, hobby goods and supplies, and related goods, such as fireworks and playing cards.
Craft kits—wholesale
Dolls—wholesale
Fireworks—wholesale
Games (including electronic), except
coin-operated—wholesale
Hobby kits—wholesale

Model kits—wholesale
Playing cards—wholesale
Stamps, philatelist—wholesale
Toys (including electronic)—wholesale
Vehicles, children's—wholesale

5093 Scrap and Waste Materials
Establishments primarily engaged in assembling, breaking up, sorting, and
wholesale distribution of scrap and waste materials. This industry includes
auto wreckers engaged in dismantling automobiles for scrap. However, those
engaged in dismantling cars for the purpose of selling secondhand parts are
classified in Industry 5015.
Automotive wrecking for scrap—wholesale
Bag reclaiming—wholesale
Bottles, waste—wholesale
Boxes, waste—wholesale
Fur cuttings and scraps—wholesale
Iron and steel scrap—wholesale
Junk and scrap, general line—wholesale
Metal waste and scrap—wholesale
Nonferrous metals scrap—wholesale

Oil, waste—wholesale
Plastics scrap—wholesale
Rags—wholesale
Rubber scrap—wholesale
Scavengenng—wholesale
Scrap and waste materials—wholesale
Textile waste—wholesale
Wastepaper, including paper recycling—wholesale
Wiping rags, including washing and reconditioning—wholesale

5094 Jewelry, Watches, Precious Stones, and Precious Metals
Establishments primarily engaged in the wholesale distribution of jewelry,
precious stones and metals, costume jewelry, watches, clocks, silverware, and
jewelers' findings. Establishments primarily engaged in the wholesale distribution of precious metal ores are classified in Industry 5052.
Bullion, precious metals—wholesale
Clocks—wholesale
Coins—wholesale
Diamonds (gems)—wholesale
Gem stones—wholesale
Jewelers' findings—wholesale
Jewelry—wholesale
Medallions—wholesale
Metals, precious—wholesale

Pearls—wholesale
Precious metal mill shapes—wholesale
Precious metals—wholesale
Precious stones (gems)—wholesale
Silverware and plated ware—wholesale
Trophies—wholesale
Watchcases—wholesale
Watches and parts—wholesale

ADDENDUM B

BEFORE THE UTAH STATE TAX COMMISSION

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND FINAL DECISION

ATLAS STEEL,
Petitioner,
v.

Appeal Nos.

95-0604 and 98-0043

AUDITING DIVISION OF
THE UTAH STATE TAX
COMMISSION,

Tax Type:

Sales & Use Tax

Judge:

Davis

Respondent.

Presiding:
G. Blaine Davis, Administrative Law Judge
Richard B. McKeown, Commissioner
Pam Hendrickson, Commissioner
R. Bruce Johnson, Commissioner
Palmer DePaulis, Commissioner
Appearances:
For Petitioner:

Mr. Roger O. Tew, Attorney at Law
Mr. David E. Sloan, Attorney at Law

For Respondent: Mr. Gale Francis, Assistant Attorney General
Ms. Anna Anderson, from the Auditing Division
Mr. Bert Ashcroft, from the Auditing Division
Ms. Holly Ward, from the Auditing Division
STATEMENT OF THE CASE
This matter came before the Utah State Tax Commission for a Formal Hearing on
November 8 and 9,1999. Based upon the evidence and testimony presented at the hearing, the Tax
Commission hereby makes its:
FINDINGS OF FACT
1.

The tax in question is Sales & Use Tax.
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2.

The periods in question are April 1, 1991 through December 31, 1996. The

first audit for April 1 1991 to March 31,1994 is appeal number 95-0604. The second audit for April
1 1994 to December 31, 1996 is appeal number 98-0043..
3.

Petitioner is a Utah Corporation engaged in the recycling and salvage

business. The Utah Department of Employment Security (DES) has classified the Petitioner as
primarily involved in two standard industrial classification (SIC) areas, which are:
5015 Motor Vehicle Parts, used - "establishments primarily engaged
in the distribution at wholesale or retail of used motor vehicle parts.
This industry includes establishments primarily engaged in
dismantling motor vehicles for the purpose of selling parts.
Establishments primarily engaged in dismantling motor vehicles for
scrap are classified in Industry 5093." (Standard Industrial
Classification Manual, 1987 pages 289 -190).
5093 Scrap and Waste materials - "establishments primarily engaged
in assembling, breaking up, sorting, and wholesale distribution of
scrap and waste materials. This industry includes auto wreckers
engaged in dismantling automobiles for scrap. However, those
engaged in dismantling cars for the purpose of selling second hand
parts are classified in Industry 5015." (Standard Industrial
Classification manual, 1987 page 301)
4. For purposes of this proceeding, Petitioner alleges it is "primarily engaged in
manufacturing ferrous metals through a complex electrometallurgical process utilizing highly
sophisticated machinery."
5. Petitioner cuts and chops automobiles and other scrap metals and materials into
smaller more useable pieces for recycling. Those smaller pieces are sorted into different types of
materials with the unusable parts being discarded. The pieces of ferrous metals are used by steel
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mills and other steel manufacturers.
6. Many recyclers and automobile salvage yards are not capable of turning the used
automobiles and scrap metal into pieces of a size and quality that can be used by steel mini-mills and
other steel manufacturers.
7. To be usable in the production of steel, the ferrous metals must meet certain
specifications. For example, most steel companies require, among other things, that the ferrous
metal cannot contain any chrome and the copper content must be minimal.
8. Petitioner uses a complex and technologically sophisticated process of shredding,
crushing, pulverizing, and sorting to result in ferrous metal which meets its purchasers' requirements.
In addition to resulting in ferrous metals, Petitioner also supplies non-ferrous metals to processors
for conversion to usable metals.
9. Petitioner purchased a "Newell 98104 Super Heavy Duty Dry/Dry Shredding
System" (the "Shredder") at a cost of approximately $3,000,000. Installation of this system required
approximately 6,000 man hours, the use of a 25 ton hydraulic crane for at least 6 weeks, and an
additional installation cost of approximately $1,000,000. The shredder is designed to accept
materials as large as complete cars.
10. After the materials have been shredded, they are transferred by conveyors to a
closed air loop separation unit which separates the materials into various types. The shredded
materials are then transferred by a vibrating magnet feeder to an electromagnetic separation system
consisting of two magnetic drums. The first magnetic drum lifts out ferrous materials from the
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shredded product and discharges them onto a steel pan vibrating conveyor which transfers the
materials to a second magnetic drum. Together, the two magnetic drums lift out the ferrous materials
and carry them to a ferrous picking conveyor.
11. The ferrous picking conveyor allows the operator to select special grades of
ferrous materials. Finally, the ferrous product is transferred by a ferrous stacking conveyor to a stock
pile or to transport. This ferrous metal product is then sold to steel companies to be used in the
production of steel. During this process, the non-ferrous materials are transferred to a nonferrous
closed loop air separator. After waste materials have been removed, the nonferrous materials are
also transferred by conveyor to stock piles. This nonferrous metal product is also sold.
12. During the audit period, Petitioner made certain purchases of materials and
substances for which it did not pay sales tax. The Auditing Division (the "Division") completed an
audit of Petitioner and determined that Petitioner owed sales tax and interest. The sales tax
deficiency is based in part on the Department of Employment Security's classification of Petitioner
as a business covered by SIC Industry Number 5093, "Scrap and Waste Materials."
13. The transactions listed on the Notice include purchases of diesel fuel and
purchases of miscellaneous manufacturing parts and equipment. The Notice also shows interest due
on these amounts, based on a range of interest rates, depending on the period involved.
14. Petitioner claims that the following items were for new or expanding operations
by a manufacturer: (1) the Mitsubishi hydraulic excavator, which replaced four cable cranes; (2)
the capped disc rotor for use in the new shredder (four entries); and (3) the hard faced capped rotor,
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also for use in the new shredder (six entries). Finally, the diesel fuel was used to operate Petitioner's
shredder, as well as the loaders and cranes which feed that shredder.
15. Petitioner filed its Petition for Redetermination to request that the Commission
determine that the fuel purchases listed on Amended Schedule 3, and the specific items stated above
from Amended Schedule 4, are exempt from, or are not subject to sales tax.
16. The Petitioner advertises in the Salt Lake City US West Direct Yellow Pages as
both a recycler and a scrap metal processor and recycler.
APPLICABLE LAW
For most of the audit period, the relevant statute for the manufacturers exemption was
Utah Code Ann. §59-12-104(15), the relevant portions of which were:
The following sales and uses are exempt from the taxes imposed by
this chapter:
* * * *

(15) sales or leases of machinery and equipment purchased or leased
by a manufacturer for use in new or expanding operations (excluding
normal operating replacements, which includes replacement
machinery and equipment even though they may increase plant
production or capacity, as determined by the commission) in any
manufacturing facility in Utah;
(a) manufacturing facility means an establishment described in
SIC Codes 2000 to 3999 of the 1987 Standard Industrial
Classification Manual, of the federal Executive Office of the
President, Office of Management and Budget;
(b) for purposes of this subsection, the commission shall by rule
define "new or expanding operations: and "establishment";
Utah Administrative Code, Rule R865-19S-85 was adopted to implement the
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manufacturers exemption, and the relevant parts of that rule were:
3. a) "New or expanding operations" means manufacturing,
processing, or assembling activities that:
(1) are substantially different in nature, character, or purpose
from prior activities;
(2) are begun in a new physical plant location in Utah; or
(3) increase production or capacity.
b) The definition of new or expanding operations is subject to
limitations dealing with normal operating replacements.
4. "Manufacturer" means a person who functions within the activities
included in SIC Codes 2000 - 3999 of the 1987 Standard Industrial
Classification Manual, of the federal Executive Office of the
President, Office of Management and Budget.
5. "Establishment" means an economic unit of operations that is
generally at a single physical location in Utah where qualifying
manufacturing activities are performed. Where distinct and separate
economic activities are performed at a single physical location, each
activity should be treated as a separate establishment.
6. "Normal operating replacements" means machinery or equipment
that replaces existing machinery or equipment of a similar nature,
even if the use results in increased plant production or capacity.
a) If new machinery or equipment that is purchased or leased has
the same or similar purpose as machinery or equipment retired from
service within 12 months before or after the purchase date, that new
machinery or equipment is considered as replacement and is not
exempt.
b) If existing machinery or equipment is kept for back-up or
infrequent use, any new, similar machinery or equipment that is
purchased is considered as replacement and is not exempt.
Utah Code Ann. §59-12-104 was amended effective July 1, 1995, and the portion
relating to the manufacturers exemption then provided:
"The following sales and uses are exempt from the taxes imposed by
this chapter:
* * * *

-6-

00014

Appeal No. 98-0043

(16)(a) sales or leases of machinery and equipment purchased or
leased by a manufacturer on or after July 1, 1995 for:
(i) use in new or expanding operations related to the manufacturing
process in any manufacturing facility in Utah;
(A) manufacturing facility means an establishment described in SIC
Codes 2000 to 3999 of the 1987 Standard Industrial Classification
Manual, of the federal Executive Office of the President, Office of
Management and Budget;
(B) for purposes of this subsection, the commission shall by rule
define the terms "new or expanded operations" and "establishment";
(ii) normal operating replacements, which includes replacement
machinery and equipment in any manufacturing facility in Utah, at
the following rate:
(A) for taxable years beginning July 1, 1996, 30% of the exemption
shall be allowed;
(B) for taxable years beginning July 1, 1997, 60% of the exemption
shall be allowed; and
(C) for taxable years beginning July 1, 1998, 100% of the exemption
shall be allowed.
Utah Code Ann. §59-12-104 was again amended effective July 1,1997 to specifically
provide the exemption for scrap recyclers, and the definition of "manufacturing facility" was moved
to Utah Code Ann. §59-12-102(15) which provides:
(15) For purposes of Subsection 59-12-104(14), "manufacturing
facility" means:
(a) an establishment described in SIC Codes 2000 to 3999 of the
1987 Standard Industrial Classification Manual of the federal
Executive Office of the President, Office of Management and
Budget; or
(b) a scrap recycler if:
(i) from a fixed location, the scrap recycler utilizes machinery or
equipment to process one or more of the following materials for
use in new products:
(A) iron;
(B) steel;
(C) nonferrous metal;
(D) paper;
-7-
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(E) glass;
(F) plastic;
(G) textile; or
(H) rubber; and
(ii) the new products under Subsection (15)(b)(I) would otherwise
be made with nonrecycled materials.
The statutes relating to the taxation or exemption of fuel were also changed during
the audit period. For all periods prior to July 1, 1996, Utah Code Ann. §59-12-103(1) and 59-12102(3) provided:
§59-12-103(1)
There is levied a tax on the purchaser for the amount paid or charged
for the following: . . .
© gas, electricity, heat, coal, fuel oil, or other fuels sold or furnished
for commercial consumption;...
§59-12-102(3)
"Commercial Consumption" means the use connected with trade or
commerce and includes:
(a) the use of services or products by retail establishments, hotels,
motels, restaurants, warehouses or other commercial establishments;
(b) transportation of property by land, water or air;
(c) agricultural uses unless specifically exempted under this chapter;
and
(d) real property contracting work.
Prior to July 1, 1996, Utah Administrative Code, Rule R865-19S-35 provided:
A. "Commercial consumption" is as defined in Section 59-12-102(1).
B. "Noncommercial consumption" is defined as fuel used in:
1. mining or extraction of minerals;
2. off highway agriculture, including commercial greenhouses,
irrigation pumps, farm machinery, and other farming activities to
produce the agricultural product up to the time of harvest or placing
products into storage facilities; and
-8-
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3. use in manufacturing tangible personal property or use in
producing or compounding of a product which will be resold . . .
C. "Residential use" is as defined in Section 59-12-102(7), and
includes use in nursing homes or other similar establishments that
serve as the permanent residence for a majority of the patients
because they are unable to live independently.
D. All activities not specifically defined as noncommercial or
residential consumption are considered as commercial consumption
F. If a firm has activities which are commercial and noncommercial
and all fuels are furnished at given locations through single meters,
the predominant use of the fuels shall determine taxable status of the
fuels.

After July 1, 1996, Utah Code Ann. §59-12-103(1), §59-12-102(4), §59-12-102(10),
§59-12-102(12), and §59-12-104(43) provided:
§59-12-103(1)
There is levied a tax on the purchaser for the amount paid or charged
for the following . ..
(c) gas, electricity, heat, coal, fuel, oil, or other fuels sold for
commercial u s e ; . . .
§59-12-102(4)
"Commercial use" means the use of gas, electricity, heat, coal, fuel,
oil, or other fuels that does not constitute industrial use under
Subsection (10) or residential use under Subsection (17).
§59-12-102(10)
"Industrial Use" means the use of natural gas, electricity, heat, coal,
fuel, oil, or other fuels in:
(a) mining or extraction of minerals;
(b) agricultural operations to produce an agricultural product up to
the time of harvest or placing the agricultural product into a storage
facility, including:
(i) commercial greenhouses;
(ii) irrigation pumps;
(iii) farm machinery;
-9-
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(iv) implements of husbandry as defined in Subsection 41-la102(23) that are not registered under Title 41, Chapter la, Part 2,
Registration; and
(v) other farming activities; and
(c) manufacturing tangible personal property at an establishment
described in SIC Codes 2000 to 3999 of the 1987 Standard Industrial
Classification Manual of the federal Executive Office of the
President, Office of Management and Budget.
§59-12-102(12)
For purposes of Subsection 59-12-104(15), "manufacturing facility"
means:
(a) an establishment described in SIC Codes 2000 to 3999 of the 1987
Standard Industrial Classification Manual of the federal Executive
Office of the President, Office of Management and Budget; or
(b) a scrap recycler if:
(i) from a fixed location, the scrap recycler utilizes machinery or
equipment to process one or more of the following items into
prepared grades of processed materials for use in new products:
(A) iron;
(B) steel;
(C) nonferrous metal;
(D) paper;
(E) glass;
(F) plastic;
(G) textile; or
(H) rubber; and
(ii) the new products under Subsection (12)(b)(I) would otherwise
be made with nonrecycled materials.
§59-12-104
The following sales and uses are exempt from the taxes imposed by
this chapter;....
(43) sales of natural gas, electricity, heat, coal, fuel, oil, or other fuels
for industrial use.

After July 1, 1996, Utah Administrative Code, Rule R865-19S-35 provided:
A. Residential use" is as defined in Section 59-12-102(7), and
-10-
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includes use in nursing homes or other similar establishments that
serve as the permanent residence for a majority of the patients
because they are unable to live independently.
B. Explosives or material used as active ingredients in explosive
devices are not fuels.
C. If a firm has activities that are commercial and industrial and all
fuels are furnished at given locations through single meters, the
predominant use of the fuels shall determine taxable status of the
fuels.
D. Fuel oil and other fuels must be used in a combustion process in
order to qualify for the exemption from sales tax for industrial use of
fuels pursuant to Section 59-12-104.
Relevant portions of the 1987 Standard Industrial Classification Manual of the federal
Executive Office of the President, Office of management and Budget provide:
DIVISION D
Manufacturing
The Division as a Whole
The manufacturing division includes establishments engaged in the
mechanical or chemical transformation of materials or substances into
new products. These establishments are usually described as plants,
factories, or mills and characteristically use power driven machines
and materials handling equipment. The new product of a
manufacturing establishment may be finished in the sense that it is
ready for utilization or consumption, or it may be semifinished to
become a raw material for an establishment engaged in further
manufacturing.
There are numerous borderline cases between manufacturing and
other divisions of the classification system. Specific instances will be
found in the description of the individual industries.
There are also some manufacturing-type activities performed by
establishments which are primarily engaged in activities covered by
other divisions, and are, thus, not classified as manufacturing.
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Major Group 33.-Primary Metal Industries
The Major Group as a Whole
This major group includes establishments engaged in smelting and
refining ferrous and nonferrous metals from ore, pig, or scrap; in
rolling, drawing, and alloying metals; in manufacturing castings and
other basic metal products and in manufacturing nails, spikes, and
insulated wire and cable. This major group includes the production
of coke. Establishments primarily engaged in manufacturing metal
forgings or stampings are classified in Industry Group 346.
331

STEEL WORKS, BLAST FURNACES, AND ROLLING AND FINISHING MILLS
3313 Electrometallurgical Products, Except Steel
Establishments primarily engaged in manufacturing ferro and
nonferrous metal additive alloys by electrometallurgical or
metallothermic processes, including high percentage nonferrous
additive alloys. Establishments primarily engaged in manufacturing
electrometallurgical steel are classified in Industry 3312.
Additive alloys, except copper
Ferroalloys (including high percentage)
Ferrochromium
Ferromanganese
Ferromolybdenum
Ferrophosphorus
Ferrosilicon
Ferrotitanium
Ferrotungsten

339

Ferrovanadium
High percentage ferroalloys
Manganese metal
Molybdenum silicon
Nonferrous additive alloys, high
percentage; except copper
Spiegeleisen
Tungsten carbide powder by
metallurgical process

MISCELLANEOUS PRIMARY METAL PRODUCTS
3399 Primary Metal Products, Not Elsewhere Classified
Establishments primarily engaged in manufacturing primary metal
products, not elsewhere classified, such as nonferrous nails, brads,
and spikes, and metal powder, flakes, and paste.
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Aluminum atomized powder
Reclaiming ferrous metals from clay
Balls, steel
Recovery of iron ore from open hearth
Brads, nonferrous metal (including
slag
wire)
Silver powder, except artists' materials
Flakes, metal
Spikes, nonferrous metal (including
Iron, powdered
wire)
Laminating steel for the trade
Staples, nonferrous metal (including
Nails, nonferrous metal (including
wire)
wire)
Tacks, nonferrous metal (including
Powder, metal: except artists' materials
wire)
DIVISION F
WHOLESALE TRADE
The Division as a Whole
This division includes establishments or places of business primarily
engaged in selling merchandise to retailers; to industrial, commercial,
institutional, farm, construction, contractors, or professional business
users.
The chief functions of establishments included in Wholesale Trade
are selling goods to trading establishments, or to industrial,
commercial, institutional, farm, construction, contractors, or
professional business users; and bringing buyer and seller together.
In addition to selling, functions frequently performed by wholesale
establishments include maintaining inventories of goods; extending
credit; physically assembling, sorting, and grading goods in large lots
breaking bulk and redistribution in smaller lots; delivery,
refrigeration; and various types of promotion such as advertising and
label designing.
509

MISCELLANEOUS DURABLE GOODS
5093 Scrap and Waste Materials
Establishments primarily engaged in assembling, breaking up,
sorting, and wholesale distribution of scrap and waste materials. This
industry includes auto wreckers engaged in dismantling automobiles
for scrap.
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Automotive wrecking for scrapwholesale
Bag reclaiming-wholesale
Bottles, waste-wholesale
Boxes, waste-wholesale
Fur cuttings and scraps-wholesale
Iron and steel scrap-wholesale
Junk and scrap, general line-wholesale
Metal waste and scrap-wholesale
Nonferrous metal scrap-wholesale

Oil, waste-wholesale
Plastics scrap-wholesale
Rags-wholesale
Rubber scrap-wholesale
Scavengering-wholesale
Scrap and waste materials-wholesale
Textile waste-wholesale
Wastepaper, including paper
recycling-wholesale
Wiping rags, including washing
and reconditioning-wholesale

DISCUSSION
Manufacturers Exemption
Both parties agree that, if under the relevant statutes and rules, Petitioner qualified
as a "manufacturer", and its facilities qualify as a "manufacturing facility", then Petitioner qualifies
for the exemption and its purchase of the equipment at issue in this proceeding was exempt from
sales and use tax.
Petitioner presented substantial evidence to persuade the Commission that it is a
manufacturer. Some of that evidence was designed to show:
1. Petitioner met the general definition of a manufacturer from the 1987 Standard
Industrial Classification Manual because it:
a.

"engaged in the mechanical or chemical transformation of materials or

substances into new products."
b. the product became a raw material for an establishment engaged in further
manufacturing.
-14-
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2. The process begins with one raw material and ends with a different product.
3. Petitioner produces and sells different commodities, each with its own demanding
specifications.
4. For each commodity to meet its specifications, the process requires stringent
quality control.
5. There is a substantial national market for the products of Petitioner. Those
products are nationally priced and sold.
6. The non-ferrous metals are sold on an international market.
7. If the products do not meet the required specifications, they may be rejected by the
purchaser.
8. The value of each product is enhanced by the process of Petitioner.
9. The quality specifications cannot be met by other recyclers and scrap metal dealers
who do not have the type of equipment owned by Petitioner and at issue in this proceeding.
10. Petitioner begins with a material which is unusable in the normal manufacturing
process, and by the application of its manufacturing process, creates materials which can be
manufactured into a finished product.
11. The physical and chemical make-up of the product is different after processing
than it was before processing.
12. The change in the physical and chemical make-up of the product can be viewed
as a metallurgical change.
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The substance of Petitioner's arguments is that it is a manufacturer whose activities
fit all known definitions of manufacturing, and it manufactures products that are essential in the
manufacture of steel and other metal products.
Petitioner further claims that it meets the specific statutory requirements for a
manufacturing facility by allegedly functioning within SIC Codes 3313, Electrometallurgical
Products, Except Steel, and 3399, Primary Metal Products, Not Elsewhere Classified.
The position of Respondent is that Petitioner does not meet either the statutory
definition of a manufacturing facility, or any other definition of a manufacturer. Respondent
maintains Petitioner is only a recycler and scrap metal dealer that has been properly classified by the
Utah Department of Employment Security (DES) under SIC Codes 5015 Motor Vehicle Parts, Used,
and 5093, Scrap and Waste Materials. Respondent argues it is "scrap in and scrap out", and there
is no heat, chemical or electrical application to change the chemical structure of the scrap.
Respondent further argues there has not been any metallurgical or molecular change in the product
from the time it goes in as scrap until it comes out as scrap, and the output is not a product, it is just
scrap.
Although these arguments are interesting, the statute defines a "manufacturing
facility" as "an establishment described in SIC Codes 2000 and 3999." The key issue is whether the
facilities of Petitioner operate within one of those SIC Codes.
By incorporating the Standard Industrial Classification ("SIC") system into the
manufacturing exemption, the legislature established a "bright-line" test, based on an extensive pre-
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existing classification system, rather than relying on broad definitions. That system recognized that
certain "establishments" could conceivably conduct more than one type of activity or could be
described by more than one code. It nevertheless rejected the option of using multiple codes,
providing instead that "[ejach operating establishment is assigned an industry code on the basis of
its primary activity, which is determined by its principal product or group of products produced or
distributed, or services rendered." SIC Manual, p. 15; see also p. 11. The SIC Code also recognizes
that "some manufacturing-type activities" may be performed by other kinds of establishments. (SIC
Manual, p. 68). Thus, we believe our obligation is to determine which SIC code most accurately
describes the establishment in question. If the code that best describes the establishment is contained
in SIC Codes 2000 to 3999 of the 1987 Manual, the establishment qualifies. If the code that best
describes the establishment is outside of that range, the establishment does not qualify.
Petitioner has tried to fit within SIC Codes 3313 and 3399.
SIC

Code

3313, Electrometallurgical

Products, Except

Steel, provides

"Establishments primarily engaged in manufacturing ferro and non-ferrous metal additive alloys by
electrometallurgical or metallothermic processes, including high percentage ferroalloys and high
percentage nonferrous additive alloys." Electrometallurgy is using electricity for purifying metals
or reducing metallic compounds to metals and the metallothermic process is doing the same thing
with heat instead of electricity. Petitioner does not use either electricity or heat to change the
chemical make-up of the materials.
The Commission finds that Petitioner does not use either an electrometallurgical or
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a metallothermic process and therefore is not an establishment described in SIC Code 3313.
SIC Code 3399, Primary Metal Products Not Elsewhere Classified, is for
"Establishments primarily engaged in manufacturing primary metal products, not elsewhere
classified, such a nonferrous nails, brads, and spikes, and metal powder, flakes and paste. There is
a list of products included within that SIC Code, and a review of that list indicates there is nothing
on the list which is similar to the products of Petitioner.
The Commission cannot and does not find that Petitioner fits in either SIC Code 3313
or 3399 although some "manufacturing-type activities" may be performed by Petitioner, we find that
the SIC code that best describes this establishment is code 5093, Scrap and Waste Materials. This
category includes "[establishments primarily engaged in assembling, breaking up, sorting, and
wholesale distribution of scrap and waste materials."

This classification is not within the

manufacturing range.
Therefore, the Commission finds that Petitioner did not meet the statutory
requirements of a manufacturing facility during the audit period1, and the purchases made by

1

Senate Bill No. 29 passed by the 1997 General Sessions of
the Utah State Legislature, effective July 1, 1997 modified the
definition of "manufacturing facility" to include a "scrap
recycler" under certain conditions. Because the effective date
of that Bill was after the audit periods involved in this
proceeding, the Commission has not considered whether Petitioner
would now qualify as a "manufacturing facility" under the current
statute. However, Petitioner argues that the change in the
statutory definition was just a technical change in the
definition, and not a new exemption. The Commission finds the
modification of the statutory definition was more than just a
technical change in the definition. Instead, the change expanded
the exemption to new companies that did not previously qualify as
-18-
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Petitioner during the audit period were subject to sales and use tax.
Fuel Exemption
Respondent has imposed sales and use tax upon the use of fuels by Petitioner in
operating its machinery and equipment. Respondent maintains this is "commercial consumption"
of the fuel, whereas Petitioner maintains this is a non-commercial or industrial use of the fuel which
is not taxable as "commercial consumption."
Utah Code Ann. §59-12-103(1) imposes the sales and use tax upon "fuels sold or
furnished for commercial consumption." Utah Code Ann. §59-12-102(3) defines commercial
consumption as:
"Commercial Consumption" means the use connected with trade or
commerce and includes:
(a) the use of services or products by retail establishments, hotels,
motels, restaurants, warehouses and other commercial establishments;
(b) transportation of property by land, water or air;
(c) agricultural uses unless specifically exempted under this chapter;
and
(d) real property contracting work.
The fuel exemption, prior to July 1, 1996, unlike the manufacturing exemption, did
not depend on the SIC classification scheme. Rather, it depended on whether the use was residential
or commercial. If it was neither, the fuel was not taxed.
The business of Petitioner is not listed as any of the specific businesses in the
statutory definition. Therefore, the use of fuel by Petitioner is subject to tax only if it is included in

a "manufacturing facility."
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the definition as "other commercial establishments." When a statute contains a list of specific items
followed by general words, the principle of ejusdem generis is usually applied. That principle is:
In the construction of laws . . . the "ejusdem generis rule" is, that
where general words follow an enumeration of persons or things, by
words of a particular and specific meaning, such general words are
not to be construed in their widest extent, but are to be held as
applying only to persons or things of the same general kind or class
as those specifically mentioned. (Black's Law Dictionary, Fifth
Edition.)
In applying that principle to this case, the Commission cannot find any similarity
between the business of Petitioner and "retail establishments, hotels, motels, restaurants,
warehouses," transportation or agricultural uses, or real property contracting work.
Moreover, Tax Commission Rule R865-19S-35, as then in effect, defined
"noncommercial consumption" to include "use in producing or compounding of a product which
will be resold." Although we have found that Atlas Steel was a wholesale establishment, within the
meaning of the SIC codes, we also find that the fuel in question was purchased for use in producing
a product which will be resold.
Accordingly, the Commission finds that the use of fuel by Petitioner was not
"commercial consumption", and was therefore not subject to sales and use tax during the audit period
until July 1, 1996.
Beginning July 1, 1996, the statute was specifically changed to exclude "industrial
use" rather than excluding uses other than commercial or residential use. The statutory definition
of "industrial use" is limited to certain uses in mining or agriculture or:
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(c) manufacturing tangible personal property at an establishment
described in SIC Codes 2000 to 3999 of the 1987 Standard Industrial
Classification Manual of the federal Executive Office of the
President, Office of Management and Budget. (Utah Code Ann. §5912-102(10).)
For Petitioner's use of fuel to be exempt from sales and use tax on and after July 1,
1996, it would have to be "an establishment described in SIC Codes 2000 to 3999." As was
discussed above, the Commission has found that Petitioner does not meet the SIC Code requirement.
Therefore, the use of fuel by Petitioner on and after July 1, 1996 was subject to the tax2.
DECISION AND ORDER
Based upon the foregoing, the Tax Commission finds that the purchases of tangible
personal property by Petitioner did not qualify for the manufacturing exemption, and all such
purchases were subject to sales and use tax. The audit determination of Respondent, with respect
to such purchases, is upheld. The use of fuel by Petitioner was exempt from sales and use tax from
the commencement of the audit period through and until June 30,1996. The use of fuel by Petitioner
on and after July 1, 1996 was subject to sales and use tax. The audit determination is accordingly

The 1997 amendment to the statutes added a "scrap
recycler" to the definition of a "manufacturing facility", and it
is, therefore, possible for Petitioner to qualify for the
manufacturing exemption after July 1, 1997. However, the term
"scrap recycler" has not been added to the definition of
"industrial use" to make it exempt from the tax on its use of
fuels, so it appears the use of fuels by Petitioner is still
subject to tax, even after the 1997 amendment. Nevertheless,
such a decision is not necessary for a decision of this case, and
the Commission does not make any specific finding with respect to
that issue.
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modified for the use of fuel by Petitioner. It is so ordered.
DATED this J 4 _ day of Aftf/m/t(AA

2000.

G. Blaine Davis
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:
The Commission has reviewed this case and the undersigned concur in this decision.
DATED this J£_
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2000.
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Pam Hendrickson
Commission Chair
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Commissioner
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Commissioner

Notice of Appeal Rights: You have twenty (20) days after the date of this order to file a Request for
Reconsideration with the Tax Commission Appeals Unit pursuant to Utah Code Ann. §63-46b-13. A Request
for Reconsideration must allege newly discovered evidence or a mistake of law or fact. If you do notfilea
Request for Reconsideration with the Commission, this order constitutesfinalagency action. You have thirty
(30) days after the date of this order to pursue judicial review of this order in accordance with Utah Code Ann.
§§59-1-601 and 63-46b-13 et. seq.
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